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BEFORE THE UTAH STATE BOARD OF EDUCATION 
(Administrative Hearing) 

IN THE MATTER OF THE ) 
DUE PROCESS HEARING REQUEST  ) 

) 

child 
 a minor ) 

) No: DP-2425-03 
) 

Petitioner  ) Memorandum Decision and Order 
v. ) 

) 
Jordan School District, Respondent. ) 

) 
_______________________________________ ) 

,1752'8&7,21 

7KLV LV DQ DGPLQLVWUDWLYH SURFHHGLQJ XQGHU WKH ,QGLYLGXDOV ZLWK 'LVDELOLWLHV (GXFDWLRQ 

$FW �,'($�� 3HWLWLRQHU LV WKH SDUHQW �3HWLWLRQHU RI �� D PLQRU �6WXGHQW HQUROOHG LQ WKH -RUGDQ 

6FKRRO 'LVWULFW �5HVSRQGHQW�� 3HWLWLRQHU ILOHG WKLV 5HTXHVW IRU 'XH 3URFHVV +HDULQJ RQ $XJXVW 

��� ���� DOOHJLQJ 5HVSRQGHQW GHQLHG 6WXGHQW D IUHH DSSURSULDWH SXEOLF HGXFDWLRQ �)$3( E\ 

FRPPLWWLQJ SURFHGXUDO DQG VXEVWDQWLYH YLRODWLRQV RI WKH ,'($� 2Q 2FWREHU ��� ����� 

5HVSRQGHQW ILOHG D 0RWLRQ IRU 3DUWLDO 6XPPDU\ -XGJPHQW ZKLFK ZDV GHQLHG� $ GXH SURFHVV 

KHDULQJ ZDV KHOG LQ WKH DERYH UHIHUHQFHG PDWWHU IURP 1RYHPEHU ������ ����� /DXUD +HQULH DQG 

0LWFKHOO 5RXQG\ RI 'LVDELOLW\ /DZ &HQWHU UHSUHVHQWHG 3HWLWLRQHU� -RDQ 0� $QGUHZV DQG 6DUDK &� 

9DXJKQ RI )DELDQ 9DQFRWW UHSUHVHQWHG 5HVSRQGHQW� 7KH KHDULQJ ZDV KHOG LQ DFFRUGDQFH ZLWK WKH 

SURFHGXUDO UHTXLUHPHQWV RI WKH ,'($ ��� 86& ���� HW VHT�� DQG �� &)5 ������������ DQG WKH 

8WDK 6WDWH %RDUG RI (GXFDWLRQ �86%( 6SHFLDO (GXFDWLRQ 5XOHV �5XOHV�� $W WKH FORVH RI WKH 

���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
͐ "�ϱ͓͔͑͑ϱ͏͒ 

508 Compliant January 2025 
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KHDULQJ DQG EDVHG RQ WKH H[WHQVLYH UHFRUG GHYHORSHG RYHU WKUHH IXOO GD\V RI WHVWLPRQ\� DQG LQ 

OLJKW RI WKH YROXPLQRXV SDJHV RI H[KLELWV� WKH 3DUWLHV UHTXHVWHG DQG YHUEDOO\ VWLSXODWHG WR DQ 

H[WHQVLRQ RI WLPH WR DOORZ SXEOLFDWLRQ RI WKH FRXUW UHSRUWHU¶V WUDQVFULSW WR VXEPLW ZULWWHQ FORVLQJ 

EULHIV� DQG WKHQ WR DOORZ WKLV +HDULQJ 2IILFHU VXIILFLHQW WLPH WR FRQVLGHU WKH HYLGHQFH� DUJXPHQWV� 

DQG LVVXH WKLV 'HFLVLRQ DQG 2UGHU� 

7KH IROORZLQJ ZLWQHVV WHVWLILHG DQG ZHUH IRXQG FUHGLEOH� 

R .LP 'HYHUDOO� SDUHQW 

R .DULQD 6REUHLUD &ODUN� FRPPXQLW\�EDVHG %RDUG &HUWLILHG %HKDYLRU $QDO\VW %&%$ 

QRQ�GLVWULFW HPSOR\HH� KRPH VHWWLQJ 1 

R 1LFKROH &O\GH� UHJLVWHUHG EHKDYLRU WHFKQLFLDQ 5%7� %&%$ LQWHUQ� VWXGHQW¶V IRUPHU 

JUDGH WHDFKHU LQ DQRWKHU GLVWULFW� QRQ�GLVWULFW HPSOR\HH 

R /HRWD 3HUVRQ� VSHFLDO HGXFDWRU DW 6RXWK +LOOV 0LGGOH 6FKRRO GXULQJ 6WXGHQW¶V DQG 

JUDGH \HDU� IRUPHU FOXVWHU OHDGHU 

R 'U� $DURQ )LVFKHU� /LFHQVHG 3V\FKRORJLVW� %&%$�' 

R .U\VWLQ :LQJHUW� %&%$� DVVLVWDQW SULQFLSDO� IRUPHU FOXVWHU OHDGHU� OLFHQVHG VSHFLDO 

HGXFDWLRQ WHDFKHU� OLFHQVHG EHKDYLRU DQDO\VLV �/%$�� 

R 5HEHFFD 0F3DUWODQG� VSHHFK ODQJXDJH SDWKRORJLVW �6/3� PHPEHU 8WDK $VVLVWLYH 

7HFKQRORJ\ 7HDP �8$77�� 

R &KHUL :LOGH %OXH� DVVLVWDQW WHFKQRORJ\ VSHFLDOLVW 

R .HOO\ :RRG� RFFXSDWLRQDO WKHUDSLVW 

R .ULVWDQ 7KRPSVRQ� FDVHZRUNHU� VSHFLDO HGXFDWLRQ WHDFKHU LQ WKH IXQFWLRQDO EHKDYLRU 

FODVV� VHYHUH HQGRUVHPHQW 

͑ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 



   
  

  

 

 

  

 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

             

           

      

          

     

     

     

     

     

     

    

     

     

     

     

     

     

     

     

     

     

     

     

      
 

R 6XVDQ &DOO� VXSSRUW FODVVURRP OHDGHU� IRUPHU UHVRXUFH PDWK DQG VSHFLDO HGXFDWLRQ WHDFKHU 

R 'U� 5DGOH\� /LFHQVHG 3V\FKRORJLVW� 3URIHVVRU LQ WKH 'HSDUWPHQW RI (GXFDWLRQDO 

3V\FKRORJ\ DW 8QLYHUVLW\ RI 8WDK� %&%$�' 

R .LPEHUO\ /OR\G� -RUGDQ 6FKRRO 'LVWULFW 'LUHFWRU RI 6SHFLDO (GXFDWLRQ 

7KH IROORZLQJ ([KLELWV ZHUH DGPLWWHG� 

R 3HWLWLRQHU
 V ([KLELW � 

R 3HWLWLRQHU
 V ([KLELW � 

R 3HWLWLRQHU
 V ([KLELW � 

R 3HWLWLRQHU
 V ([KLELW � 

R 3HWLWLRQHU
 V ([KLELW � 

R 3HWLWLRQHU¶V ([KLELW � 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

͒ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 



   
  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

     

     

     

     

     

     

     

     

     

     

    

    

    

    

    

    

    

    

    

    

    

    

    

      
 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU
 V ([KLELW �� 

R 3HWLWLRQHU¶V ([KLELW �� 

R 3HWLWLRQHU¶V ([KLELW �� 

R 3HWLWLRQHU¶V ([KLELW �� 

R 3HWLWLRQHU¶V ([KLELW �� 

R 3HWLWLRQHU¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW � 

R 5HVSRQGHQW¶V ([KLELW ���� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW ����� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

͓ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 



   
  

  

  

  

  

  

  

  

  

  

 
  

 
  

  

  

 
  

  

  

  

  

  

 
  

 
  

 
  

 
  

    

    

    

    

    

    

    

    

    

     

     

      

    

     

    

    

    

    

    

     

     

     

     

      
 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW¶V ([KLELW �� 

R 5HVSRQGHQW V ([KLELW �� 

R 5HVSRQGHQW V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW ��� WKURXJK ��� 

R 5HVSRQGHQW¶V ([KLELW ��� 

R 5HVSRQGHQW V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW ��� 

R 5HVSRQGHQW¶V ([KLELW ������� 

R 5HVSRQGHQW¶V ([KLELW ������� 

R 5HVSRQGHQW V ([KLELW ��� 

R 5HVSRQGHQW V ([KLELW ��� 

R 5HVSRQGHQW V ([KLELW ��� 

R 5HVSRQGHQW V ([KLELW ��� 

͔ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 
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R 5HVSRQGHQW V ([KLELW ��� 

,668(6 

:KHWKHU WKH /($ GHQLHG 6WXGHQW D )$3( E\� 

�� IDLOLQJ WR GHYHORS DQG LPSOHPHQW DQ DGHTXDWH LQGLYLGXDOL]HG HGXFDWLRQ SODQ �,(3 DQG 

EHKDYLRU LQWHUYHQWLRQ SODQ %,3 RYHU WKH ODVW WZR \HDUV� LQFOXGLQJ WKH SURYLVLRQ RI D UHJLVWHUHG 

EHKDYLRU WHFKQLFLDQ �5%7 � 

�� XQLODWHUDOO\ SUHGHWHUPLQLQJ SODFHPHQW DW .DXUL 6XH +DPLOWRQ ZLWKRXW UHJDUG WR RWKHU RSWLRQV 

RU SDUHQWV¶ H[SUHVVHG FRQFHUQV� 

�� IDLOLQJ WR SURYLGH 6WXGHQW¶V SDUHQWV ZLWK PHDQLQJIXO SDUWLFLSDWLRQ LQ PHHWLQJV DQG GHFLVLRQ 

PDNLQJ� 

%85'(1 2) 3522) 

3HWLWLRQHU DV WKH SDUW\ VHHNLQJ UHOLHI LQ WKLV ,'($ GXH SURFHVV DGPLQLVWUDWLYH SURFHHGLQJ 

EHDUV WKH EXUGHQ RI SURRI E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH WR GHPRQVWUDWH WKDW 5HVSRQGHQW 

GHQLHG 6WXGHQW D )$3(� 6FKDIIHU Y� :HDVW ��� 8�6� ��� �� ������� 

),1',1*6 2) )$&7 

�� 6WXGHQW LV LQ WKH JUDGH HQUROOHG LQ 5HVSRQGHQW 'LVWULFW DW 6RXWK 0LGGOH 

6FKRRO� 6WXGHQW¶V JUDGH \HDU ZDV GXULQJ ���������� DQG JUDGH \HDU ZDV GXULQJ 

���������� 6WXGHQW ZDV RQ DQ ,(3 DW DOO WLPHV GXULQJ WKH UHOHYDQW WLPH SHULRG RI WKLV 

SURFHHGLQJ� 

͕ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 
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�� 6WXGHQW KDV JOREDO GHOD\V� LV FRQVLGHUHG QRQ�VSHDNLQJ� DQG ZDV UHFHQWO\ 

GLDJQRVHG ZLWK :KLWH�6XWWRQ 6\QGURPH�2 �+7 S� ��� OQ ����� I 

�� 6WXGHQW KDV EHKDYLRU LVVXHV� VWUXJJOHV ZLWK VOHHS� DQ[LHW\� QHZ HQYLURQPHQWV� DQG 

WUDQVLWLRQV� �+7 S� ��� OQ� ��� S� ��� OQ ������ 

�� 6WXGHQW VWUXJJOHG ZLWK WUDQVLWLRQV VXFK DV JRLQJ IURP RQH SODFH WR DQRWKHU� 

LQFOXGLQJ IURP WKH EXV WR WKH FODVVURRP� IURP WKH FODVVURRP WR WKH EDWKURRP RU 

VHQVRU\ URRP� �+7 'D\ �� S� ���� OQ� ������ 

�� 6WXGHQW LV FXUUHQWO\ LQ D IXQFWLRQDO DFDGHPLF FODVV� +7 S� ��� OQ ��� 

�� 'XULQJ 6WXGHQW¶V DQG JUDGH \HDUV� WKHUH ZHUH IRXU VHOI�FRQWDLQHG 

FODVVURRPV DW 6WXGHQW¶V VFKRRO LQFOXGLQJ WKH IXQFWLRQDO DFDGHPLFV FODVVURRP DQG 

6RFLDO (PRWLRQDO %HKDYLRUDO �6(%� FODVVURRPV� 7KH IXQFWLRQDO DFDGHPLF FODVVURRP 

KDV VWXGHQWV ZLWK ORZHU FRJQLWLYH VNLOOV� 7KH 6(% FODVVURRP VWXGHQWV KDG KLJKHU 

FRJQLWLYH VNLOOV EXW EHKDYLRUDO RU HPRWLRQDO VXSSRUW QHHGV� �+7 'D\ �� S� �������� OQ� 

����� 

�� 'XULQJ WKH JUDGH \HDU WKDW IDOOV ZLWKLQ WKH GXH SURFHVV WLPH SHULRG� 6WXGHQW¶V 

UHOHYDQW ,(3 ZDV GDWHG )HEUXDU\ �� ����� 6WXGHQW¶V ,(3 KDG �� JRDOV DQG SURYLGHG IRU 

��� PLQXWHV ZHHNO\ RI EHKDYLRUDO VXSSRUW� ([� ��� 

�� 'XULQJ WKH JUDGH� 6WXGHQW KDG D %,3 LQ SODFHG GDWHG -DQXDU\ ��� ����� �([� 

����� 

�� 6WXGHQW KDG %&%$ .ULVW\Q :LQJHUW RQ KLV ,(3 WHDP LQ WKH JUDGH GXULQJ WKH 

��������� VFKRRO \HDU� �+7 S� ��� OQ� ���� +7 'D\ � S� ���� OQ� ���� 

2 3HWLWLRQHU WHVWLILHG WKDW :KLWH�6XWWRQ 6\QGURPH LV D QHZO\ GLVFRYHUHG GLDJQRVLV WKDW KHOSHG H[SODLQ 6WXGHQW¶V *, LVVXHV DV ZHOO DV UHFHSWLYH DQG 
H[SUHVVLYH ODQJXDJH VNLOOV� +7 S� ��� OQ ������ 

͖ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 
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��� 0V� :LQJHUW ZDV WKH FOXVWHU OHDGHU DQG KDG WKUHH WR IRXU DGGLWLRQDO FODVVURRPV� 

EXW ZDV D ³YHU\ DFWLYH´ PHPEHU RI 6WXGHQW¶V ,(3 WHDP� 0XFK RI 0V� :LQJHUW¶V HIIRUW 

ZHQW LQWR VXSSRUWLQJ 6WXGHQW� DQG VKH FROODERUDWHG H[WHQVLYHO\ ZLWK WKH WHDFKHU� 

HQVXUHG VWDII ZDV WUDLQHG� DQG WRXFKHG EDVH GDLO\ ZLWK WHDP PHPEHUV� �+7 'D\ � S� 

�������� OQ� ������ 

��� $ %&%$ PXVW KDYH D PDVWHU¶V GHJUHH LQ SV\FKRORJ\ RU HGXFDWLRQ� ���� KRXUV RI 

ILHOGZRUN H[SHULHQFH� DQG SDVV D ERDUG H[DP� $ UHJLVWHUHG EHKDYLRU WHFKQLFLDQ 5%7 

KDV �� KRXUV RI WUDLQLQJ� SDVVHV D FRPSHWHQF\ DVVHVVPHQW� LV DVVHVVHG E\ D %&%$� 

DQG PXVW SDVV DQ H[DP� �+7 S� ���� OQ� ������ 

��� $Q 5%7 SURYLGHV GLUHFW $%$ WKHUDS\� DQG LPSOHPHQWV WKH EHKDYLRU SODQ WR WHDFK 

FRPPXQLFDWLRQ� VRFLDO� DQG LQWHUDFWLRQ VNLOOV WR UHSODFH D SUREOHP EHKDYLRU� �+7 S� 

���� OQ� ������ 

��� $Q 5%7 GRHV QRW QHHG DQ\WKLQJ EH\RQG D KLJK VFKRRO GLSORPD� �+7 S� ���� OQ� ��� 

��� �� RI DQ 5%7¶V KRXUV DUH VXSHUYLVHG E\ D %&%$� �+7 'D\ � S� ��� OQ� ������� 

��� 'U� 5DGOH\ WHVWLILHG WKDW LQ KLV RSLQLRQ� FRQWLQJHQW XSRQ WUDLQLQJ� D 

SDUDSURIHVVLRQDO ZRXOG EH DEOH WR GHOLYHU WKH VDPH W\SHV RI VXSSRUWV RI DQ 5%7� �+7 

'D\ � S� ���� OQ� ������� 

��� 0V� :LQJHUW¶V VFRSH RI FRPSHWHQF\ LV FRQVXOWDWLYH EHKDYLRU DQDO\VLV LQ WKH 

SULYDWH VHFWRU DQG HGXFDWLRQDO EHKDYLRUDO DQDO\VLV� +7 'D\ � S� ���� OQ� ����� 

��� 0V� :LQJHUW WHVWLILHG WKDW VKH GLG D IXOO WUDLQLQJ IRU HYHU\ SDUDSURIHVVLRQDO WKDW 

WKH\ KDG LQ WKH VHOI�FRQWDLQHG FODVVURRPV DW WKH EHJLQQLQJ RI 6WXGHQW¶V JUDGH \HDU 

WR EH VXUH HYHU\ERG\ ZDV ³RQ WKH VDPH SDJH ZLWK WKH 6WXGHQW�´ �+7 'D\ � S� ���� OQ� 

������ 

͗ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 



   
  

  

 

  

 

  

 

  

 

  

 

  

 

 

 

              

            

             

           

           

               

               

                  

         

          

          

              

          

             

 

            

                

             

               

               

         

                       
                       

             

      
 

��� 0V� :LQJHUW WHVWLILHG WKDW VKH KDG FRQILGHQFH LQ WKH VFKRRO WHDP¶V DELOLW\ WR 

LPSOHPHQW 6WXGHQW¶V %,3 DQG SURYLGH VHUYLFHV GXULQJ WKH JUDGH \HDU EHFDXVH PRVW 

RI WKH VWDII ZHUH WKH VDPH� �+7 'D\ � S� ���� OQ ������ 

��� 0V� &DOO WHVWLILHG WKDW GXULQJ JUDGH� IRXU SDUDSURIHVVLRQDOV ZRUNHG ZLWK 

6WXGHQW� 7ZR IRXQG WKH %,3 RYHUZKHOPLQJ� 7KH SDUDSURIHVVLRQDOV KDG FRQFHUQV WKDW 

WKH\ ZHUH QRW IROORZLQJ WKH %,3 FRUUHFWO\� DQG KDG ³ORWV RI TXHVWLRQV´ WKDW WKH\ ZRXOG 

DVN 0V� :LQJHUW DQG 0V� &DOO WR FODULI\� �+7 'D\ � S� ��� OQ� ������ 

��� 0V� &DOO WHVWLILHG WKDW WKH %,3 ³MXVW KDG D ORW LQ LW´ DQG WKH WHDP ZDQWHG WR 

VLPSOLI\ LW� �+7 'D\ � S� ��� OQ� ������� 

��� 'XULQJ WHVWLPRQ\� 0V� &ODUN3 FODULILHG WKDW %&%$¶V ZRUN ZLWK EHKDYLRU 

PRGLILFDWLRQV E\ GHFUHDVLQJ RU E\ LPSOHPHQWLQJ LQWHUYHQWLRQV WKDW ZLOO GHFUHDVH 

FKDOOHQJLQJ EHKDYLRUV DQG UHSODFH WKHP ZLWK VNLOOV WKDW D SHUVRQ PD\ ODFN� RU WHDFK 

WKHP FRPPXQLFDWLRQ VNLOOV WR UHSODFH WKRVH FKDOOHQJLQJ EHKDYLRUV� %&%$¶V SURYLGH 

VXSHUYLVLRQ IRU D WKHUDSLVW SURYLGLQJ DSSOLHG EHKDYLRU DQDO\VLV �$%$�� �+7 S� ���� OQ� 

����� 

��� 'XULQJ WKH VSULQJ LQWR VXPPHU EHIRUH JUDGH� 6WXGHQW EHJDQ UHJUHVVLQJ ZLWK 

WRLOHWLQJ ZKLFK UHVXOWHG LQ KDYLQJ WR ZHDU D SXOO�XS RU EULHI� �+7 S� ��� OQ� ������� 

��� 0V� :LQJHUW WHVWLILHG WKDW VKH UHYLHZHG 6WXGHQW¶V %,3 XSRQ HQWHULQJ JUDGH� DQG 

³>W@W ZDV SUHWW\ RYHUZKHOPLQJ�´ 6KH QRWLFHG ³WKHUH ZHUH D ORW RI WDUJHWV� ,W ZDV YHU\ 

LQWHQVLYH� DQG JHQHUDOO\ WKH\ GR QRW VHH SODQV ZLWK WKDW DPRXQW RI WDUJHWV WDUJHWHG DW 

RQH WLPH�´ �+7 'D\ �� S� ���� OQ� ����� 

3 0V� &ODUN UHVLGHV LQ 2UHJRQ� DQG SURYLGHV WHOHKHDOWK VXSHUYLVLRQ RI 6WXGHQW¶V FRPPXQLW\ EDVHG 5%7 YLD ]RRP WZLFH D ZHHN IRU WZR KRXUV HDFK 
VHVVLRQ� 0V� &ODUN FUHDWHV %,3V WR GHFUHDVH WDUJHWHG EHKDYLRUV LQ WKH KRPH DQG FRPPXQLW\� EXW QRW LQ WKH VFKRRO� DOWKRXJK VKH KDV FROODERUDWHG 
ZLWK VFKRRO VWDII� 6KH SUHYLRXVO\ ZRUNHG ZLWK 6WXGHQW LQ�SHUVRQ EHIRUH PRYLQJ WR 2UHJRQ� 

͘ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 



   
  

 

  

 

  

 

  

 

  

 

  

 

  

 

  

 

  

 

              

            

      

               

              

              

              

            

             

                

      

              

              

              

             

                 

              

       

               

         

             

              

             

     
 

��� 0V� :LQJHUW WHVWLILHG WKDW VKH SULRULWL]HV WKH PRVW LQWHQVLYH WDUJHWV OLNH WKH RQHV 

FHQWHUHG DURXQG VDIHW\ FRQFHUQV DQG GLVUXSW WKH OHDUQLQJ HQYLURQPHQW RI RWKHUV� �+7 

'D\ � S� ���� OQ� ������� 

��� 0V� :LQJHUW WHVWLILHG WKDW WKH WHDP ZDV JDWKHULQJ GDWD RQ DOO WDUJHW EHKDYLRUV LQ 

WKH %,3 ³DV ZHOO DV UHSODFHPHQW«EHKDYLRUV DV ZHOO DV ZKDW >6WXGHQW@ DWH GXULQJ WKH 

GD\ DQG WKHQ WKH IUHTXHQF\ RI ZKHQ >VWDII ZDV@ FKDQJLQJ >6WXGHQW@ DQG LI >6WXGHQW@ 

XULQDWHG RU KDG D ERZHO PRYHPHQW�´ 0V� :LQJHUW ZRXOG FRPSLOH WKH GDWD LQWR JUDSKV 

DQG DQG VHQG WR 3HWLWLRQHU� �+7 'D\ � S� ���� OQ� ������ 

��� $V RI 1RYHPEHU ��� ����� 6WXGHQW KDG QRW EHHQ DWWHQGLQJ JHQHUDO HGXFDWLRQ 

FODVVHV GXH WR WKH WUDQVLWLRQ WR D QHZ VFKRRO DQG IHHOLQJ RYHUZKHOPHG� �+7 S� �� OQ� 

�� ± S� ��� OQ� ��� 

��� 0V� :LQJHUW WHVWLILHG WKDW WKH WHDP DWWHPSWHG WR VORZO\ LQWHJUDWH 6WXGHQW LQWR DUW 

FODVV DQG 0V� &DOO¶V UHVRXUFH PDWK FODVV� �+7 'D\ � S� ���� OQ� ������ 

��� 0V� &DOO WHVWLILHG WKDW VKH WUDLQHG KHU VWXGHQWV IRU 6WXGHQW¶V DUULYDO WR WKH 

FODVVURRP DIWHU 0V� :LQJHUW DVNHG 0V� &DOO WR KDYH KHU VWXGHQWV VRFLDOL]H ZLWK 

6WXGHQW� DQG SUHSSHG WKHP WR VD\ KL DQG JLYH KLJK�ILYHV� �+7 'D\ � S� ���� OQ� ����� 

��� 0V� &DOO WHVWLILHG WKDW LQ UHVRXUFH PDWK� 6WXGHQW GLG QRW SDUWLFLSDWH LQ LQVWUXFWLRQ� 

�+7 'D\ �� S� ���� OQ� ��� 

��� 0V� &DOO WHVWLILHG WKDW 6WXGHQW ZRXOG VSHQG WHQ WR ILIWHHQ PLQXWHV LQ WKH PDWK 

UHVRXUFH URRP� �+7 'D\ �� S� ���� OQ� ���� 

��� 0V� :LQJHUW WHVWLILHG WKDW ZKHQ REVHUYLQJ 6WXGHQW DURXQG SHHUV� 6WXGHQW RIWHQ GLG 

QRW HQJDJH LQGHSHQGHQWO\ ZLWK RWKHU VWXGHQWV� DQG WKDW VWDII KDG WR SURPSW 6WXGHQW WR 

HQJDJH� 7KLV ZDV FRQVLVWHQW DFURVV DOO VHWWLQJ� �+7 'D\ � S����� OQ� ������ 
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��� 0V� 0F3DUWODQG� ZKR REVHUYHG 6WXGHQW PXOWLSOH WLPHV D ZHHN LQ WKH FODVVURRP 

GXULQJ DQG JUDGH WHVWLILHG WKDW 6WXGHQW GLG QRW LQWHUDFW ZLWK SHHUV� �+7 'D\ �� 

S� ���� OQ� ����� 

��� 3HWLWLRQHU WHVWLILHG WKDW 6WXGHQW FDQQRW WHOO KHU ZKDW KDSSHQHG GXULQJ WKH GD\ >DW 

VFKRRO@ VR VKH GRHV QRW ³KDYH D FOHDU SLFWXUH RI H[DFWO\ ZKDW LW ORRNV OLNH� ZKLFK LV 

ZK\ D ORW RI WLPHV WKHUH¶V D ORW RI HPDLOV ZLWK TXHVWLRQV RI FODULILFDWLRQ RI ZKDW 

KDSSHQV GXULQJ >6WXGHQW¶V@ GD\�´ �+7 S� ��� OQ� ����� 

��� 3HWLWLRQHU ZRXOG JHW D GDLO\ WDNH�KRPH QRWH IURP VWDII� �+7 S� ��� OQ� ������� 

��� 6WDII FRPPXQLFDWHG UHJXODUO\ ZLWK 3HWLWLRQHU WKURXJK WKH 5HPLQG $SS� �+7 'D\ 

� S� ��� OQ� ��� �([� ����� 

��� 0V�:LQJHUW WHVWLILHG WKDW VKH VHW XS D &ODVV 7DJ DFFRXQW EHFDXVH FRPPXQLFDWLRQ 

ZLWK 3HWLWLRQHU ZDV H[WHQVLYH DQG GDLO\� �+7 'D\ � S�� ���� OQ� ������ 6KH WHVWLILHG 

WKDW ³DQ\WLPH >3HWLWLRQHU@ EURXJKW D FRQFHUQ WR >WKH WHDP@ WKHUH ZDV DOZD\V DQ RSHQ 

GLVFXVVLRQ DERXW LW�´ >+7 'D\ � S� ���� OQ� ������� 

��� 3HWLWLRQHU WHVWLILHG WKDW GXULQJ JUDGH� VKH UHDFKHG RXW WR 5HVSRQGHQW ZLWK 

FRQFHUQV� DQG WKHUH ZHUH ³TXLWH D ELW RI HPDLOV DQG PHHWLQJV RYHU WKRVH ODVW WZR 

\HDUV�´ �+7 S���� OQ� ����� 3HWLWLRQHU ZRXOG DWWHPSW WR UHVROYH DQ LVVXH ZLWK WKH 

GHVLJQDWHG FRPPXQLFDWLRQ SHUVRQ�4 DQG LI WKH\ GLG QRW KDYH D FOHDU DQVZHU� 3HWLWLRQHU 

ZRXOG UHDFK RXW WR GLVWULFW HPSOR\HHV� �+7 S� ��� OQ ����� 

��� 0V� 0F3DUWODQG WHVWLILHG WKDW WKH YROXPH RI FRPPXQLFDWLRQ UHFHLYHG IURP 

3HWLWLRQHU ZDV ³D ORW PRUH´ WKDQ ZLWK RWKHU SDUHQWV� +7 'D\ � S� ���� OQ� ������ 

��� 0V� 7KRPSVRQ WHVWLILHG WKDW VWDII ³IHDUHG´ 3HWLWLRQHU� �+7 'D\ � S� ��� OQ� ��� 

4 .U\VWLQ :LQJHUW� %&%$ ZDV WKH SRLQW RI FRQWDFW IRU �WK JUDGH� 6XVDQ &DOO ZDV WKH SRLQW RI FRQWDFW IRU �WK JUDGH� 
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��� 3HWLWLRQHU WHVWLILHG WKDW VKH VWDUWHG WR VHH D WUHQG RI 6WXGHQW¶V DXJPHQWDWLYH DQG 

DOWHUQDWLYH FRPPXQLFDWLRQV $$& 5 GHYLFH EDWWHU\ FRPLQJ KRPH IXOO� �+7 S� ��� OQ� 

������� 3HWLWLRQHU WHVWLILHG WKDW 6WXGHQW¶V WHDFKHU RU %&%$ DW 5RVH &UHHN (OHPHQWDU\ 

6FKRRO6 ZRXOG VHQG D QRWH KRPH OHWWLQJ KHU NQRZ WKDW WKH\ WULHG WR FKDUJH WKH EDWWHU\ 

WR KDYH LW RQ WKH EXV ULGH KRPH� ZKLFK LV ZK\ 3HWLWLRQHU KDG FRQFHUQV WKDW WKH GHYLFH 

FDPH KRPH ZLWK D IXOO EDWWHU\� �+7 S� ��� OQ ������ 3HWLWLRQHU VDZ D ³WUHQG´ ZKHUH VKH 

GLG QRW QHHG WR FKDQJH WKH GHYLFH� �+7 S� ��� OQ� ���� 

��� 3HWLWLRQHU H[SUHVVHG FRQFHUQV WR 0V� :LQJHUW DERXW 0V� 0F3DUWODQG¶V 

FRPSHWHQF\ DV D VSHHFK ODQJXDJH SDWKRORJLVW �6/3�� 0V� :LQJHUW GLG QRW VKDUH WKRVH 

FRQFHUQV EHFDXVH 0V� :LQJHUW IRXQG 0V� 0F3DUWODQG WR EH RQH RI WKH WRS 6/3¶V VKH 

KDV ZRUNHG ZLWK� �+7 'D\ � S� ���� OQ� ������ 

��� 0V� 0F3DUWODQG WHVWLILHG WKDW WR PRGHO DSSURSULDWH XVH RI WKH $$& GHYLFH� VKH 

ZRXOG SURPSW 6WXGHQW DQG WU\ WR JHVWXUH DW WKH DSSURSULDWH EXWWRQ� RU JLYH WKH RSWLRQ 

EHWZHHQ WZR EXWWRQV WR GHVFULEH DSSURSULDWHO\� 6WXGHQW LV WKH RQO\ VWXGHQW WKDW 0V� 

0F3DUWODQG ZRUNHG ZLWK ZKR KDG D VHSDUDWH GHYLFH� �+7 'D\ � S� ���� OQ� ������� � 

�������� ��������������������� 

��� $W RQH SRLQW� 3HWLWLRQHU HPDLOHG 8WDK $VVLVWLYH 7HFKQRORJ\ 7HDP �8$77 ZKLFK 

UHDFKHG 0V� %OXH� $V D UHVXOW RI WKH HPDLO� 0V� %OXH UHDFKHG RXW WR 6WXGHQW¶V ,(3 

WHDP WR PDNH VXUH WKH\ KDG DOO WKH UHVRXUFHV WKH\ QHHGHG� 7KH WHDP IHOW ZHOO HTXLSSHG 

EXW SDUWLFLSDWHG LQ DQRWKHU WUDLQLQJ WR PDNH VXUH WKH\ ZHUH GRLQJ DOO RI WKH HYLGHQFH� 

EDVHG SUDFWLFHV� �+7 'D\ � S� ���� OQ� ������ 

5 6WXGHQW XVHG D 3URORTXR�*R DXJPHQWDWLYH GHYLFH GHVFULEHG DV DQ DSSOLFDWLRQ SXW RQ D WDEOHW RU L3DG XVHG WR H[SUHVV 3HWL� +7 S� ��� OQ� ������� 
6 7KLV LV DQRWKHU VFKRRO ZLWKLQ 5HVSRQGHQW 'LVWULFW DQG WKH VFKRRO WKDW 6WXGHQW DWWHQGHG SULRU WR PLGGOH VFKRRO� 
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��� 3HWLWLRQHU WHVWLILHG WKDW ZKHQ VKH UHDFKHG RXW WR 8$77 UHJDUGLQJ 6WXGHQW¶V 

FRPPXQLFDWLRQ GHYLFH DQG DSSOLFDWLRQ� 5HVSRQGHQW UHSOLHG WKDW WKH\ ZRXOG SURYLGH 

VRPH WUDLQLQJ WR WKH ,(3 WHDP PHPEHUV DQG VWDII ZKR ZRUNHG GLUHFWO\ ZLWK 6WXGHQW� 

�+7 S� ��� OQ ����� 

��� ,Q UHVSRQVH WR WKH FRQFHUQV UHJDUGLQJ WKH EDWWHU\ RI WKH $$& GHYLFH� 0V� %OXH 

WHVWLILHG WKDW ZKHQ 6WXGHQW DUULYHG DW VFKRRO� VWDII FKDUJHG WKH SHUVRQDO GHYLFH DQG 

6WXGHQW XVHG WKH GLVWULFW�LVVXHG GHYLFH WR FRPPXQLFDWH ZKLOH DW VFKRRO� ([� ����� 

5HVSRQGHQW KDG WZR GHYLFHV FKHFNHG RXW IRU 6WXGHQW� �+7 'D\ � S� ���� OQ� ������� ,W 

LV XQFRPPRQ IRU D VWXGHQW WR KDYH WZR $$& OLFHQVHG GHYLFHV FKHFN RXW WR WKHP� EXW 

LW LV DSSURSULDWH EDVHG RQ D VWXGHQW¶V LQGLYLGXDO QHHGV� ,Q 6WXGHQW¶V FDVH� 5HVSRQGHQW 

GHWHUPLQHG LW ZDV DSSURSULDWH WR KDYH D VHFRQG GHYLFH� �+7 'D\ � S� ���� OQ� ������ 

��� 0V� %OXH WHVWLILHG WKDW VKH KDG QR FRQFHUQV UHJDUGLQJ WKH WHDP¶V DELOLW\ WR PRGHO 

WKH XVH RI WKH $$& GHYLFH IRU 6WXGHQW� �+7 S� ���� OQ� ������� 

��� 3HWLWLRQHU HPDLOHG 8$77 UHJDUGLQJ 0V� 0F3DUWODQG¶V FRPSHWHQF\ RU FRQWLQXHG 

HGXFDWLRQ� �+7 'D\ � S� ���� OQ ������� 0V� 0F3DUWODQG LV D PHPEHU RI 8$77� �+7 

'D\ � S� �������� OQ� ������ 0V� %OXH LV WKH WHDP OHDG� DQG WHVWLILHG WKDW 0V� 

0F3DUWODQG ³ZDV YHU\ H[SHULHQFHG�´ �+7 'D\ � S� ���� OQ� ������ 

��� 'XULQJ JUDGH� WKH ,(3 WHDP ZRUNHG ZLWK 3HWLWLRQHU WR DGG WHUPV WR 6WXGHQW¶V 

$$& GHYLFH� �([� ��������� 

��� 0V� :LQJHUW WHVWLILHG WKDW ZKHQ 6WXGHQW KDG D EHKDYLRU� LW ZDV ³YHU\ FKDOOHQJLQJ´ 

EHFDXVH ³WKH DPRXQW RI HIIRUW« ERGLHV� WKDW ZHUH QHHGHG WR KHOS GLIIXVH RU GH� 

HVFDODWH D VLWXDWLRQ ZDV XSZDUGV RI WKUHH WR IRXU DW RQH WLPH�´ �+7 'D\ � S� ���� OQ� 

������� 6KH H[SODLQHG WKDW ³>Z@KHQ ZH KDG PXOWLSOH SHRSOH LQYROYHG� ZH QHHGHG 

͐͒ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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VXSSRUW IRU RQH SHUVRQ WR PD\EH GR VRPH UHGLUHFWLRQ WDFWLFV DQG DQRWKHU SHUVRQ WR 

JUDE WKH EHORQJLQJV DQG DQRWKHU SHUVRQ WR KHOS OHDG WKH ZD\ WR WKH WUDQVLWLRQ« LW ZDV 

D YHU\ ELJ WHDP HIIRUW DQG HYHU\ERG\ KDG WKHLU SDUW LQ ZKDW ZDV QHHGHG WR KHOS 

>6WXGHQW@ EH VXFFHVVIXO >LQ VFKRRO�@´ �+7 'D\ � S� ���� OQ ������ 

��� 0V� :LQJHUW WHVWLILHG WKDW GXULQJ WKH JUDGH VFKRRO \HDU� D ³ELJ UHDVRQ´ IRU 

6WXGHQW PDLQWDLQLQJ SURJUHVV ZDV WKDW D ORW RI WKH ,(3 JRDOV KDG EHHQ WKH VDPH IRU 

VHYHUDO \HDUV� UHIHUHQFLQJ FRPPXQLFDWLRQV ZLWK 3HWLWLRQHU� 6WXGHQW ZDV QRW ZRUNLQJ 

RQ DQ\WKLQJ QHZ� DQG VKH IHOW OLNH KH ZDV QRW EHLQJ FKDOOHQJHG� �+7 'D\ � S� ���� OQ� 

������ 

��� 6WXGHQW KDG DQ DQQXDO ,(3 WHDP PHHWLQJ DW 6RXWK 0LGGOH 6FKRRO RQ )HEUXDU\ �� 

����� 0HHWLQJ SDUWLFLSDQWV LQFOXGHG 3HWLWLRQHU� /($ UHSUHVHQWDWLYH� JHQHUDO HGXFDWLRQ 

WHDFKHU� VSHHFK ODQJXDJH SDWKRORJLVW� 6&6& /HDGHU�%&%$� VSHFLDO HGXFDWLRQ WHDFKHU� 

RFFXSDWLRQDO WKHUDSLVW� DQG VFKRRO SV\FKRORJLVW� �([ ��� 

��� 3HWLWLRQHU WHVWLILHG WKDW VKH SURYLGHG LQSXW� �+7 S� ��� OQ ����� 

��� 7KH ,(3 WHDP PHW RQ $SULO ��� ���� WR UHYLHZ DQG XSGDWH 6WXGHQW¶V %,3� 7KH %,3 

ZDV D �� SDJHV GRFXPHQW WKDW VXPPDUL]HG WKH IROORZLQJ QHJDWLYH EHKDYLRUV �ZLWK 

LGHQWLILHG DQWHFHGHQWV DQG DFFRPSDQ\LQJ IUHTXHQF\ GDWD � ([ ��� 

x <HOOLQJ 

x +HDG %DQJLQJ 

x (ORSHPHQW 

x 'LVURELQJ 

x ([SRVXUH 

x 3K\VLFDO $JJUHVVLRQ 
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x 2EMHFWLRQ $JJUHVVLRQ 

x 3URSHUW\ 'LVUXSWLRQ 

x 'LUHFWLYH�'LUHFWLRQ 5HIXVDO 

��� 3HWLWLRQHU UHYLHZHG WKH %,3 DQG VXEPLWWHG KDQGZULWWHQ IHHGEDFN RQ WKH VLJQDWXUH 

SDJH UHJDUGLQJ D TXHVWLRQ�FRPPHQW RQ ³VWDII DSSURDFK�´ DV ZHOO DV UHTXHVWLQJ EXV 

LQWHUYHQWLRQ SODQV� VKRUW WHUP JRDOV� EDVHOLQH GDWD� DQG GRFXPHQWDWLRQ RQ WKH EXV LQ 

RUGHU WR KHOS LGHQWLI\ DQG TXDQWLI\ EHKDYLRU LVVXHV� 3HWLWLRQHU UHTXHVWHG D 

EXVVLQJ�WUDQVSRUWDWLRQ JRDO� ([ ��� 7KH WHDP PHW DJDLQ RQ 0D\ ��� ���� WR UHYLHZ 

WKH %,3 DQG UHYLHZ GDWD� ([ ��� +7 S� ������� 

��� 3HWLWLRQHU WHVWLILHG VKH NQHZ ZKR WKH 6WXGHQW¶V VSHHFK DQG RFFXSDWLRQDO WKHUDSLVWV 

ZHUH� DV ZHOO DV WKH VSHFLDO HGXFDWLRQ WHDFKHU DQG D %&%$� DV ZHOO DV 

SDUDSURIHVVLRQDO� DOWKRXJK VKH WHVWLILHG LW ZDV XQFOHDU ZKR VSHQW WKH PDMRULW\ RI WKH 

GD\ ZLWK 6WXGHQW� ZKDW 6WXGHQW¶V GD\ ORRNHG OLNH� DQG GLG KDYH TXHVWLRQV ZKHWKHU WKH 

SDUDSURIHVVLRQDO¶V WUDLQLQJ ZDV LQGLYLGXDOL]HG HQRXJK IRU 6WXGHQW� �+7 S� ������ OQ� 

����� 

��� 6WXGHQW UHJUHVVHG LQ WRLOHWLQJ GXULQJ JUDGH� 3HWLWLRQHU WHVWLILHG WKDW 5HVSRQGHQW 

FRQWDFWHG KHU EHFDXVH 6WXGHQW VWUXJJOHG ZLWK WUDQVLWLRQV WR WKH EDWKURRP DQG ZRXOG 

QRW OHW DQ\RQH FKDQJH KLP� $W KRPH� 3HWLWLRQHU QRWLFHG D ³UROOHU FRDVWHU´ ZLWK 

WRLOHWLQJ DQG GLIIHUHQW SURFHGXUHV 6WXGHQW KDG� 6WXGHQW EHJDQ ZLWKKROGLQJ ERZHO 

PRYHPHQWV ZKLFK LV UHODWHG WR :KLWH�6XWWRQ 6\QGURPH� �+7 S� ��� OQ� ������ 

��� .DULQD &ODUN GHYHORSHG 6WXGHQW¶V WRLOHWLQJ SODQ IRU WKH VFKRRO VHWWLQJ GDWHG $SULO 

��� ����� �([� ���� 
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��� 0V� :LQJHUW WHVWLILHG WKDW VKH UHDFKHG RXW WR 0V� &ODUN UHTXHVWLQJ WKH WRLOHWLQJ 

SODQ� 0V� :LQJHUW WHVWLILHG WKDW ³LW¶V XQFRPPRQ IRU RQH VWXGHQW WR KDYH WKUHH 

%&%$¶V«VR LQ DQ HIIRUW WR NLQG RI PLWLJDWH DQ\ FRQIXVLRQ DURXQG WKDW DQG WR 

VWUHDPOLQH WKH SURFHVV DQG JHW XV RQ WKH VDPH SDJH >WKH ZLWQHVV@ FUHDWHG PHHWLQJV 

ZLWK 'U� )LVFKHU DQG .DULQD &ODUN�´ �+7 'D\ � S� ���� OQ� ������ 

��� 0V� :LQJHU WHVWLILHG WKDW DOO %&%$¶V KDYH GLIIHUHQW FRPSHWHQFLHV� DQG ZKLOH VKH 

DSSUHFLDWHG WKH FROODERUDWLRQ� VKH IRXQG LW GLIILFXOW WR NQRZ LI WKHUH ZDV D FOHDU 

XQGHUVWDQGLQJ RI ZKDW EHKDYLRU DQDO\VLV ORRNV OLNH LQ WKH VFKRRO VHWWLQJ� DV D ORW RI 

%&%$ WDVNV DUH ZULWWHQ IRU D FOLQLFDO VHWWLQJ� DQG DUH QRW SUDFWLFDO WR VFKRRO VHWWLQJ� 

�+7 'D\ � S� ���� OQ� ������� 

��� 0V� 7KRPSVRQ ZRUNHG DV 6WXGHQW¶V WHDFKHU GXULQJ H[WHQGHG VFKRRO \HDU �(6< 

EHWZHHQ DQG JUDGH� 0V� 7KRPSVRQ WHVWLILHG WKDW 6WXGHQW ZDV YHU\ VXFFHVVIXO� 

6WXGHQW DWWHQGHG WR DFDGHPLFV PRUH� FUDIWV� DQG EHKDYLRUV GHFUHDVHG VLJQLILFDQWO\� +H 

ZRXOG ZDON LQWR WKH EDWKURRP� VLW� DQG FRPH EDFN RXW� �+7 'D\ � S� ��� OQ� ������ 

��� 'XULQJ (6<� 6WXGHQW ZDV WKH RQO\ VWXGHQW DFFRPSDQLHG E\ 0V� 7KRPSVRQ DQG DQ 

DLGH� �+7 'D\ � S� ��� OQ� ����� 

��� 0V� 7KRPSVRQ WHVWLILHG WKDW DW WKH HQG RI (6<� WKH WHDP ZDV ³YHU\ RSWLPLVWLF´ 

DQG ³H[FLWHG´ DERXW JUDGH� �+7 'D\ � S� ��� OQ� ������� 

��� 3HWLWLRQHU WHVWLILHG WKDW VKH ZDV LQ FRPPXQLFDWLRQ ZLWK 5HVSRQGHQW� WKDW D VWDII 

PHPEHU ³ZDV UHDOO\ JUHDW« ZLWK FRPPXQLFDWLQJ ZKDW ZDV JRLQJ RQ DQG LI >6WXGHQW@ 

KDG D URXJK GD\� RU MXVW LQ JHQHUDO ZKDW ZDV JRLQJ RQ�´ 3HWLWLRQHU WHVWLILHG WKDW VKH 

ZDQWHG WR EH WUDQVSDUHQW DERXW 6WXGHQW¶V PHGLFDO LVVXHV� VLQFH ZKDW KDSSHQV DW KRPH 

DIIHFWV VFKRRO DQG YLFH YHUVD� �+7 S� ��� OQ ������� 

͕͐ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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��� 'XULQJ 6WXGHQW¶V JUDGH \HDU� 0V� &DOO UHDFKHG RXW WR 3HWLWLRQHU WR GLVFXVV 

WUDLQLQJ RI SDUDSURIHVVLRQDOV RQ 6WXGHQW¶V %,3 DQG SODQQLQJ D FRPPXQLFDWLRQ SODQ� 

([ ���� +7 S� �������� OQ ������� &RPPXQLFDWLRQV ZHUH UHJXODU WKURXJKRXW WKH 

\HDU� �([� ����� 

��� 'XULQJ 6WXGHQW¶V JUDGH KHUH� 3HWLWLRQHU QRWLFHG D ³VLJQLILFDQW FKDQJH LQ 

EHKDYLRUV´ EXW WKH\ ZHUH ³WU\LQJ ZRUN DV D WHDP WR VXSSRUW >6WXGHQW�@ ´ �+7 S� ��� OQ� 

������� 3HWLWLRQHU WHVWLILHG WKDW WKLQJV JRW ³KDLU\´ LQ 2FWREHU ���� DQG WKDW 

5HVSRQGHQW ZDV JRLQJ WR LQYROYH LWV -RUGDQ $VVLVWDQW %HKDYLRU 7HDP �-%$7 ZKLFK 

LQFOXGHG D %&%$�7 �+7 S� ��� OQ� ������� 3HWLWLRQHU VHQW DQ HPDLO WR WKH -%$7 SRLQW 

RI FRQWDFW WR LQWURGXFH KHUVHOI� EXW GLG QRW UHFHLYH D UHVSRQVH RWKHU WKDQ IURP 'U� 

7ULPPHOO VWDWLQJ WKDW VKH ZDV QRW IROORZLQJ WKH SURSHU IORZ RI FRPPXQLFDWLRQ� �+7 

S� ��� OQ� ������� 

��� 'XULQJ WKH )DOO RI JUDGH� WKH -%$7 WHDP ³FKHFN>HG@ LQ D IHZ WLPHV´ WR PDNH 

VXUH VWDII ZHUH GRLQJ WKLQJV FRUUHFWO\� �+7 'D\ � S� ��� OQ� ������ 7KH -%$7 WHDP 

YLVLWHG 6WXGHQW¶V VFKRRO DQG ZHQW RYHU WKH %,3 WR FODULI\ TXHVWLRQV DQG HQVXUH LWV 

FRUUHFW LPSOHPHQWDWLRQ� �+7 'D\ � S� ������ OQ� ���� 'D\ � S� �� OQ� ������ � ([� 

����� 

��� 'XULQJ 6WXGHQW¶V JUDGH \HDU� WKH VHQVRU\ URRP �URRP ���� KDG WKH EDWKURRP 

WKDW 6WXGHQW XVHG� 0V� :LQJHUW¶V FODVVURRP ZDV MXVW DFURVV WKH ZD\ LQ ���� VR 6WXGHQW 

ZRXOG WUDQVLWLRQ IURP URRP ��� WR ���� ,Q JUDGH� WKH VHQVRU\ URRP ZDV PRYHG WR 

URRP ���� URRP ��� ZLWK WKH EDWKURRP EHFDPH /HRWD 3HDUVRQ¶V FODVVURRP� DQG URRP 

��� DFURVV IURP ��� EHFDPH 0V� &DOO¶V RIILFH� 6KRUWO\ DIWHU SDUHQW�WHDFKHU 

7 0V� /OR\G WHVWLILHG WKDW WKH -%$7 WHDP KDV D %&%$� +7 'D\ � S� ���� OQ� ������� 

͖͐ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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FRQIHUHQFHV� LQ RUGHU WR DGGUHVV VWUXJJOHV ZLWK WRLOHWLQJ DQG WUDQVLWLRQV� 5HVSRQGHQW 

UHORFDWHG WHDFKHU /HRWD 3HDUVRQ¶V FODVVURRP IURP ZKDW XVHG WR EH WKH VHQVRU\ URRP 

�URRP ���� WR URRP ��� 0V� &DOO¶V RIILFH� DQG 0V� &DOO VZLWFKHG WR URRP ��� ZLWK 

WKH EDWKURRP� �+7 'D\ � S� ���� OQ� ������ 

��� 8SRQ UHYLHZ RI 6WXGHQW¶V )DOO ���� *RDO 3URJUHVV 5HSRUW� VHYHUDO HQWULHV 

LQFOXGHG WKDW ³QR SURJUHVV KDV EHHQ PDGH«GXH WR QRQ�FRPSOLDQFH´ RU WKDW WKH ³JRDO 

KDV EHHQ DWWHPSWHG� EXW QRW HQRXJK GDWD WR UHSRUW SURJUHVV DW WKLV WLPH�´ ([� ��� 

3HWLWLRQHU KDG FRQFHUQV UHJDUGLQJ QRQ�FRPSOLDQFH DQG ODFN RI GDWD� �+7 S� ��� OQ� ��� 

���� 

��� 'XULQJ WKH )DOO RI ����� 6WXGHQW ZDV VWUXJJOLQJ ZLWK WRLOHWLQJ DQG WUDQVLWLRQV� 

6WDII DWWHPSWHG WR EULQJ 6WXGHQW WR WKH WKH EDWKURRP WKUHH WLPHV D GD\ DQG KDYH KLP 

VLW RQ WKH WRLOHW� EXW DWWHPSWV ZHUH QRW DOZD\V VXFFHVVIXO� >+7 S� ���� OQ� ������ 

��� 6WXGHQW¶V VWUXJJOH ZLWK WUDQVLWLRQV OHG WR DQ HVFDODWLRQ RI EHKDYLRUV DURXQG 

WRLOHWLQJ� 7KHUH ZHUH WLPHV ZKHQ 6WXGHQW WKUHZ REMHFWV DQG EHFDPH SK\VLFDOO\ 

DJJUHVVLYH WRZDUGV VWDII� �+7 S� ���� OQ� ������� 

��� $URXQG WKH WLPH 5HVSRQGHQW PDGH FKDQJHV DQG VZLWFKHG WHDFKHU FODVVURRP 

DVVLJQPHQWV WR DFFRPPRGDWH 6WXGHQW LQ DWWHPSW WR PLWLJDWH DJDLQVW WKH GLIILFXOW\ RI 

EDWKURRP WUDQVLWLRQV� 3HWLWLRQHU UHTXHVWHG VWDII WDNH 6WXGHQW WR WKH WRLOHW KRXUO\� �+7 

'D\ � S� ��� OQ ������ 0V� 3HDUVRQ WHVWLILHG WKDW WKH SULPDU\ EDUULHU WR 6WXGHQW¶V 

UHFHLSW RI VHUYLFHV ZDV WKH ³IDFW WKDW >VWDII ZDV@ WU\LQJ WR JHW >6WXGHQW@ LQ WKH 

EDWKURRP DOO GD\�´ �+7 'D\ �� S� ��� OQ� ������� 

��� 0V� 7KRPSVRQ WHVWLILHG WKDW WKH FKDOOHQJHV LQ JUDGH VWDUWHG LQ HDUO\ 6HSWHPEHU 

ZKHQ WKH WRLOHWLQJ SODQ FKDQJHG WR JRLQJ KRXUO\� +7 'D\ � S� ��� OQ� ������ 

͐͗ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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��� 'XULQJ JUDGH� 6WXGHQW VSHQW DSSUR[LPDWHO\ ��� RI WLPH LQ WKH FODVVURRP DQG 

��� RI WLPH RXWVLGH RI D FODVVURRP VHWWLQJ� PRVWO\ GXH WR WUDQVLWLRQLQJ WR�IURP WKH 

EDWKURRP� EXV� DWWHPSWLQJ WR DFFHVV JHQHUDO HGXFDWLRQ FODVV� RU HORSHPHQW� �+7 'D\ 

�� OQ� ������� 

��� 5HVSRQGHQW KHOG D ³SUH�,(3´ PHHWLQJ ZLWK VWDII DQG GLVWULFW HPSOR\HHV RQ 

'HFHPEHU �� ����� 'LVWULFW DVNHG VWDII DW 6RXWK +LOOV 0LGGOH 6FKRRO ZKDW WKH\ 

QHHGHG WR VHUYH 6WXGHQW� DQG WKH\ UHSOLHG ³ERGLHV� SHRSOH�´ 6FKRRO VWDII QHHGHG 

PXOWLSOH SHRSOH� �+7 'D\ � S� ��� OQ� ������ 7KH JURXS GLG QRW GLVFXVV SODFHPHQW� 

�+7 'D\ � S� ��� ������� 

��� 2Q 'HFHPEHU �� ����� 5HVSRQGHQW KHOG DQ ,(3 PHHWLQJ ZKLFK LQFOXGHG 

3HWLWLRQHU� 3HWLWLRQHU WHVWLILHG WKDW ZKHQ WKHUH ZHUH PHHWLQJV� VKH WULHG WR YRLFH KHU 

FRQFHUQV� �+7 S� ��� OQ� ���� $W WKLV PHHWLQJ� 3HWLWLRQHU WHVWLILHG WKDW VKH KDG TXLWH D 

IHZ TXHVWLRQV DQG FRQFHUQV� WKDW VKH KDG ILYH RU WHQ TXHVWLRQV� WKDW WKHUH ZDV D ³WUHQG 

RI FRQFHUQV´ LQFOXGLQJ XVH RI WKH EXV UHVWUDLQW� JHWWLQJ KRPH HDUO\ IURP VFKRRO� 

EHKDYLRU� VWDIILQJ� DQG WUDLQLQJ� 6KH WHVWLILHG WKDW LI WKHUH ZHUH EHKDYLRUV� WKH WHDP 

QHHGHG WR UH�HYDOXDWH WKH %,3� �+7 S� ��� OQ� ���� 

��� 'XULQJ WKH 'HFHPEHU �� ���� PHHWLQJ� 5HVSRQGHQW VXJJHVWHG LQYROYLQJ DQ 

RXWVLGH %&%$� 'U� 5DGOH\ WKURXJK 8QLYHUVLW\ RI 8WDK WR ZKLFK 3HWLWLRQHU DJUHHG� 

�+7 S���� OQ� ������ S� ��� OQ� ��� ������� 3HWLWLRQHU KDG TXHVWLRQV UHJDUGLQJ WKH 

%&%$ EHFDXVH VKH ZDV ³XQIDPLOLDU�´ DQG ZDQWHG WR NQRZ LI WKH %&%$ ZDV 

VRPHERG\ SURYLGLQJ REVHUYDWLRQ DQG VXSSRUW GLUHFWO\ WR WKH VWXGHQW RU D FRQVWDQW UROH� 

�+7 S� ��� OQ� ����� 

͐͘ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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��� 5HVSRQGHQW¶V UDWLRQDOH IRU EULQLQJ LQ WKH %&%$ ZDV WR ³KHOS WKH SDUHQW WUXVW ZKDW 

WKH WHDP ZDV GRLQJ�´ �+7 'D\ � S� ���� OQ� ������� 

��� 0V� 7KRPSVRQ WHVWLILHG WKDW WKH WHDP VXJJHVWHG EULQJLQJ RQ 'U� 5DGOH\ EHFDXVH 

6WXGHQW¶V EHKDYLRUV EHFDPH ³YHU\ LQWHQVH DQG H[WUHPH´ RQFH 3HWLWLRQHU UHTXHVWHG 

KRXUO\ WRLOHWLQJ� �+7 'D\ � S� ��� OQ� ������� 

��� 0V� 7KRPSVRQ WHVWLILHG WKDW 'U� 5DGOH\¶V VXSSRUW KHOSHG� EXW LW ZDV QRW D ³��� 

SHUFHQW SUREOHP VROYHU�´ �+7 'D\ � S� ��� OQ� ������ 

��� 'U� 5DGOH\ WHVWLILHG WKDW KLV LQYROYHPHQW ZDV WR ORRN DW WKH %,3� GR VRPH 

REVHUYDWLRQV� DQG SURYLGH VXJJHVWLRQV RU WKRXJKWV DERXW VWUDWHJLHV� �+7 'D\ � S� ���� 

OQ� ������� 

��� 'U� 5DGOH\ WHVWLILHG WKDW KH ZDV QRW GLUHFWO\ LQYROYHG LQ DVVHVVPHQW RI 6WXGHQW¶V 

DFDGHPLFV RU HYDOXDWLRQ RI ZKHWKHU DFDGHPLF JRDOV ZHUH DSSURSULDWH� �+7 'D\ � S� 

���� OQ� ������� 

��� 'U� 5DGOH\ WHVWLILHG WKDW WKH WHDP VWUHDPOLQHG WKH %,3 E\ UHGXFLQJ WKH QXPEHU RI 

VWUDWHJLHV� DQG FRQVLGHULQJ WKH SUHYLRXV %,3� WKHUH ZHUH D ODUJH QXPEHU RI VWUDWHJLHV 

LQFOXGHG WKDW KH SHUVRQDOO\ ZRXOG ILQG GLIILFXOW WR LPSOHPHQW� �+7 'D\ � S� ���� OQ� 

������ 

��� ,Q HDUO\ -DQXDU\ ����� 3HWLWLRQHU KDG FRQWLQXLQJ FRQFHUQV DERXW 6WXGHQW¶V ODFN RI 

WLPH LQ WKH JHQHUDO HGXFDWLRQ VHWWLQJ� �+7 S� ����� 

��� 6WXGHQW¶V )HEUXDU\ �� ���� ,(3 FRQWDLQHG WKH IROORZLQJ �� JRDOV� � ZULWLQJ JRDOV� 

� PDWK WLPH DQG PRQH\ JRDOV� � SHUVRQDO GHYHORSPHQW VRFLDO VNLOOV JRDO� � SHUVRQDO 

GHYHORSPHQW EHKDYLRU JRDOV� � SHUVRQDO GHYHORSPHQW IXQFWLRQDO VNLOOV JRDO� � EDVLF 

͑͏ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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UHDGLQJ JRDO� � FRPSUHKHQVLRQ JRDO� � RFFXSDWLRQDO WKHUDS\ JRDO� � ODQJXDJH DQG 

VSHHFK FRPPXQLFDWLRQ JRDOV� �([� ��� 

��� 6WXGHQW¶V� )HEUXDU\ �� ���� ,(3 FRQWDLQHG WKH IROORZLQJ VHUYLFH DQG VXSSRUW� ��� 

PLQXWHV ZHHNO\ UHDGLQJ EDVLF VNLOOV LQ WKH VSHFLDO HGXFDWLRQ FODVVURRP� ��� PLQXWHV 

ZHHNO\ RI PDWK EDVLFV VNLOO LQ WKH VSHFLDO HGXFDWLRQ FODVVURRP� ��� PLQXWHV ZHHNO\ 

RI ZULWWHQ ODQJXDJH LQ WKH VSHFLDO HGXFDWLRQ FODVVURRP� ��� PLQXWHV ZHHNO\ RI 

EHKDYLRU VXSSRUW LQ WKH VSHFLDO HGXFDWLRQ FODVVURRP� ��� PLQXWHV ZHHNO\ RI 

IXQFWLRQDO OLIH VNLOOV LQ WKH VSHFLDO HGXFDWLRQ FODVVURRP� �([ ��� 

��� 6WXGHQW¶V )HEUXDU\ �� ���� ,(3 FRQWDLQHG WKH IROORZLQJ UHODWHG VHUYLFHV� �� 

PLQXWHV PRQWKO\ RI RFFXSDWLRQDO WKHUDS\ VHUYLFHV� ��� PLQXWHV PRQWKO\ RI 

FRXQVHOLQJ VHUYLFHV� ��� PLQXWHV PRQWKO\ RI VSHHFK DQG ODQJXDJH VHUYLFHV� $OO 

VHUYLFHV ZHUH GHOLYHUHG LQ D VSHFLDO HGXFDWLRQ VHWWLQJ� ([ ��� 

��� 6WXGHQW¶V )HEUXDU\ �� ���� ,(3 FRQWDLQHG WKH IROORZLQJ� �([ ��� 

x &RPPXQLFDWLRQ 'HYLFH� 6WXGHQW ZLOO KDYH DFFHVV WR WKH $$& GHYLFH ZLWKLQ 

DUP¶V OHQJWK DQG DW DOO WLPH LQ RUGHU WR FRPPXQLFDWH ZDQWV DQG QHHGV� 

x 0DQLSXODWLYHV� 

x 5HDGLQJ 7HVW DORXG� 

x ([WHQGHG 5HVSRQVH 7LPH� 

x 0LQLPL]HG 'LVWUDFWLRQV� 

x 6PDOO *URXS 6HWWLQJ� 

x 6SHFLDO 6HDWLQJ� 

͑͐ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 
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x 6HWWLQJ $GDSWDWLRQ �DGGLWLRQDO VXSSRUW �� 6WXGHQW ZLOO EH SURPSWHG WR UHTXHVW 

WKH EDWKURRP DQG EH WDNHQ WR WKH EDWKURRP LQ WKH PRUQLQJ� EHIRUH OXQFK� DQG 

DIWHUQRRQ �EHIRUH JRLQJ KRPH�� 

x 6HWWLQJ $GDSWLRQ 2QH�RQ�2QH� TXDOLILHG DGXOW VXSSRUW VWDII ZLOO SURYLGH ��� 

VXSHUYLVLRQ� 2QH�RQ�RQH LV GHILQHG DV DQ DGXOW WKDW LV RQO\ UHVSRQVLEOH IRU 

VHUYLFHV IRU >6WXGHQW�@ 7KH WHDP DJUHHV WKDW >6WXGHQW@ UHTXLUHV FRQWLQXRXV 

DGXOW VXSSRUW DQG VXSHUYLVLRQ LQ RUGHU WR HQVXUH >WKHLU@ VDIHW\ DQG SURJUHVV 

DFDGHPLFDOO\ DV ZHOO DV EHKDYLRUDOO\� 

x 7UDQVSRUWDWLRQ� >6WXGHQW¶V@ EXV SDUDSURIHVVLRQDO DQG GULYHU ZLOO EH IXOO\ 

WUDLQHG RQ WKH HOHPHQWV RI >WKHLU@ EHKDYLRU SODQ %,3 UHODWLQJ WR WUDQVSRUWDWLRQ 

DW WKH EHJLQQLQJ RI HDFK VFKRRO \HDU DQG RQJRLQJ DV QHFHVVDU\� 

x 'XULQJ WKH VFKRRO GD\ WKHUH ZLOO EH DQ DGXOW ZLWK WUDLQLQJ WR VXSHUYLVH�DVVLVW 

DQG RWKHUZLVH HQVXUH WKDW >6WXGHQW¶V@ HGXFDWLRQDO �DFDGHPLF� EHKDYLRU� VDIHW\� 

FRPPXQLFDWLRQ� QHHGV DUH EHLQJ PHW DV VSHFLILF LQ WKH %HKDYLRU 

,QWHUYHQWLRQ 3ODQ %,3 DQG ,(3� 

x :ULWLQJ 7\SLQJ DQG 5HJXODWLRQ 6XSSRUWV� 27 WR H[SORUH DQG WULDO ZULWLQJ� 

W\SLQJ� DQG VHOI UHJXODWLRQ VXSSRUWV«WUDLQ VWDII«WHDFKLQJ VWDII ZLOO FRQWDFW 

27 LI�� VWUDWHJLHV DSSHDU WR EH LQHIIHFWLYH« 

x 0HFKDQLFDO UHVWUDLQHG WR EH XVHG GXULQJ WUDQVSRUWDWLRQ WR SUHYHQW VWXGHQW IURP 

LQMXULQJ RU HQGDQJHULQJ KLP�KHUVHOI RU RWKHUV� 

��� 3HWLWLRQHU SURYLGHG LQSXW LQ SUHSDULQJ 6WXGHQW¶V )XQFWLRQDO %HKDYLRUDO 

$VVHVVPHQW �)%$�� 7KH )%$ LGHQWLILHG WKDW 6WXGHQW ZDV ZRUNLQJ ZLWK WKH IROORZLQJ 

RXWVLGH DJHQFLHV� .DULQD &ODUN� %&%$� &RQWLQXXP %HKDYLRUDO +HDOWK� $DURQ )LVFKHU� 

͑͑ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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%&%$� 8QLYHUVLW\ RI 8WDK �'63' %HKDYLRU 6HUYLFHV �� %UDG\¶V 3ODFH �'63' 

6HUYLFHV �� 0RWLOLW\ &OLQLF �*DVWURLQWHVWLQDO 7UHDWPHQW�� �([� ��� 

��� 'U� )LVFKHU WHVWLILHG WKDW 6WXGHQWV¶ QHHGV DUH ³G\QDPLF´ DQG ³KLJKO\ LQWHQVLYH�´ 

�+7 'D\ �� S� ��� OQ� ������� 

��� 0V� :LQJHUW WHVWLILHG WKDW 6WXGHQW ³LV D PRUH VHYHUH LQGLYLGXDO« UHTXLUHV D 

FRQVLGHUDEOH DPRXQW RI VXSSRUW LQ KHOSLQJ WR EH VXFFHVVIXO�´ +7 'D\ � S� ���� OQ� 

������ 

��� 0V� :LQJHUW WHVWLILHG WKDW WKHUH ZHUH WLPHV ZKHQ ³LW ZDV YHU\� YHU\ GLIILFXOW WR 

SUHVHUYH WKH OHDUQLQJ HQYLURQPHQWV EHFDXVH RI >6WXGHQW¶V@ EHKDYLRU�´ �+7 'D\ � S� 

���� OQ� ����� :KHQ 6WXGHQW ZDV LQ WKH FODVVURRP� WKH\ ZRXOG RIWHQ EH GLVUXSWLYH� 

6WXGHQW ZRXOG \HOO� VFUHDP� RU WKURZ REMHFWV DW RWKHU VWXGHQWV�8 7KHUH ZHUH LQFLGHQWV 

UHVXOWLQJ LQ LQMXU\ WR RWKHU VWXGHQWV� 0V� :LQJHUW GHVFULEHG LW DV ³FKDRWLF�´ �+7 'D\ � 

S� ���� OQ� ������� 

��� 6WXGHQW ³WUDVKHG´ D FODVVURRP VR PDQ\ WLPHV WKDW VWDII KDG WR UHPRYH HYHU\WKLQJ 

IURP LW LQFOXGLQJ ILOLQJ FDELQHWV� D SULQWHU� DQG FRPSXWHU� ([� ���� +7 'D\ � S� ��� OQ� 

������� 

��� 'U� )LVFKHU WHVWLILHG WKDW WKHUH LV D GLVWLQFWLRQ EHWZHHQ WKH VFKRRO DQG KRPH 

HQYLURQPHQW� +H WHVWLILHG WKDW VFKRRO LV D ³PXFK PRUH G\QDPLF HQYLURQPHQW´ EHFDXVH 

WKHUH DUH D ORW RI SHRSOH ZDONLQJ DURXQG WKH KDOOZD\V� PRUH SHRSOH WR LQWHUDFW ZLWK� DW 

KRPH� WKHUH LV D FOHDU VHQVH RI UHLQIRUFHUV DQG PRWLYDWLRQV� DQG KRPH LV D ULFK 

HQYLURQPHQW WR PD[LPL]H OHDUQLQJ� �+7 'D\ � S� ���� OQ ������� 

8 ([DPSOHV RI GLVUXSWLRQ LQFOXGH ZKHQ 6WXGHQW EHFDPH HVFDODWHG DQG UDQ WKURXJK WKH UHVRXUFH PDWK FODVVURRP FKDVHG E\ DGXOWV� RU ZKHQ 6WXGHQW 
EHFDPH HVFDODWHG LQ UHVRXUFH PDWK DQG UDQ DURXQG WKH URRP DQG WKUHZ FDOFXODWRUV RII GHVNV� +7 'D\ � S� ���� OQ� ������� 

͑͒ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
"�ϱ͓͔͑͑ϱ͏͒ 
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��� 'U� )LVFKHU WHVWLILHG WKDW KH ZDV DZDUH RI 6WXGHQW¶V QHZHU PHGLFDO GLDJQRVLV RI 

:KLWH�6XWWRQ 6\QGURPH ZKLFK SUHVHQWV OLNH D VWXGHQW ZKR ZRXOG KDYH DXWLVP 

VSHFWUXP GLVRUGHU RU RWKHU GHYHORSPHQWDO�LQWHOOHFWXDO GLVDELOLWLHV DQG FRPSOH[ 

PHGLFDO QHHGV� �+7 'D\ � S� ���� OQ� ����� 'U� )LVFKHU WHVWLILHG WKDW KH EHOLHYHG 

6WXGHQW¶V WRLOHWLQJ LVVXHV DUH UHODWHG WR :KLWH�6XWWRQ 6\QGURPH� DQG DFNQRZOHGJHG 

VWDWLQJ DW D PHHWLQJ WKDW WKH WHDP ³PLJKW QRW $%$ RXU ZD\ RXW RI WKLV�´ �+7 'D\ � S� 

���� OQ� ������� 

��� 7KH ,(3 WHDP KHOG D PHHWLQJ RQ -DQXDU\ ��� ����� ([� ���� 

��� 7KH ,(3 WHDP KHOG D PHHWLQJ RQ -DQXDU\ ��� ���� WR GLVFXVV 6WXGHQW¶V IROORZ XS 

SURFHGXUH� PDLQWHQDQFH SODQ� 6WXGHQW¶V ZULWLQJ� FRPPXQLFDWLRQ� DQG SDUHQW¶V 

FRQFHUQV UHJDUGLQJ D VSHFLILF JRDO� 3HWLWLRQHU ZDQWHG DGGLWLRQDO LQSXW IURP WKH 

RFFXSDWLRQDO WKHUDSLVW� �+7 S� ���� 

��� 2Q -DQXDU\ ��� ����� 3HWLWLRQHU HPDLOHG WKH ,(3 WHDP LQSXW DQG FKDQJHV WR WKH VKDUHG 

PHHWLQJ PLQXWHV� ,QFOXGHG ZDV WKH IROORZLQJ LQSXW� ([� ���� 

:ULWLQJ *RDO 

>3HWLWLRQHU@ H[SUHVVHG FRQFHUQ DERXW D JRDO« WKDW >6WXGHQW@ FRXOG GR LQ 

HOHPHQWDU\ VFKRRO DQG QRZ LV QRW GRLQJ� ,W LV QRW DSSURSULDWH WR UHPRYH D JRDO LI 

>6WXGHQW@ LV XQDEOH WR PHHW WKH JRDO� 

0DWK *RDO 

)URP P\ SHUVSHFWLYH� JRDOV NHHS EHLQJ WZHDNHG HDFK \HDU� 7KHUH LV QR ZD\ WR 

NQRZ LI JRDOV DUH EHLQJ PHW LI WKH ZRUNLQJ NHHSV FKDQJLQJ� )URP P\ SHUVSHFWLYH 

LW VHHPV WKDW ZKHQ >6WXGHQW@ GRHVQ¶W PHHW WKH JRDO� WKH JRDO LV WZHDNHG RU 

͓͑ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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FKDQJHG VR WKHUH LV QR DFFRXQWDELOLW\ DQG WKDW WKH GDWD VKRZV SURJUHVV� 7KHUH 

VKRXOG EH D IORZ RI JRDOV LQ VWHSV� QRW GLIIHUHQW JRDOV HDFK \HDU� �3HWLWLRQHU¶V 

DGGHG LQSXW 

5HDGLQJ�8PEUHOOD JRDO 

5HDG WKH JRDO WR XVH WKH JRDO� FYF ZRUGV WR UHFRJQL]H PHGLDO DQG HQGLQJ JRDO� 

0RP KDV D GLIILFXOW WLPH ZLWK XQGHUVWDQGLQJ KRZ LW LV GLIIHUHQW IURP ODVW JRDO� 

7HDFKLQJ SKRQHWLFDOO\ LQVWHDG RI VLJKW ZRUGV� PRYLQJ WKH JRDO WR VRPHWKLQJ HOVH LI 

KH LVQ¶W PHHWLQJ WKH JRDO� >VWDII@ VDLG WKDW VLQFH ZH UHDFKHG WKH SODWHDX ZH ZDQW WR 

FKDQJH D JRDO WR JLYH VRPH IOH[LELOLW\ >3HWLWLRQHU@ ZDQWV WR PDNH VXUH ZH DUHQ¶W 

OLPLWLQJ >6WXGHQW�@ �5HVSRQGHQW¶V 1RWHV�� 

>6WDII@ QRWHG WKDW NLGV OLNH >6WXGHQW@ RIWHQ UHDG E\ PHPRUL]DWLRQ DQG QRW 

SKRQHWLFDOO\� >3HWLWLRQHU GRHVQ¶W@ FDUH DERXW UHDGLQJ SKRQHWLFDOO\� >3HWLWLRQHU 

IHHOV@ WKH JRDO LV EHLQJ FKDQJHG R PDNH LW HDVLHU RQ WKH VWDII UDWKHU WKDQ WKH 

DSSURDFK� �3HWLWLRQHU¶V LQSXW�@ 

��� 7KH ,(3 WHDP KHOG D PHHWLQJ RQ -DQXDU\ ��� ���� WR UHYLVH DQG ILQDOL]H WKH %,3 ZLWK 

LQSXW IURP 'U� 5DGOH\� $W WKLV PHHWLQJ� 5HVSRQGHQW RIIHUHG WR VHUYH 6WXGHQW DW .DXUL 

6XH +DPLOWRQ� �+7 S� ���� OQ ������ 

��� .DXUL 6XH LV FRQVLGHUHG D ³VHYHUH DQG SURIRXQG´ VFKRRO� �+7 'D\ � S� ���� OQ� ���� 

���� 0V� &DOO WHVWLILHG WKDW VKH DJUHHG ZLWK 0V� 3HDUVRQ¶V VWDWHPHQW FRQWDLQHG LQ DQ 

HPDLO WKDW 6WXGHQW¶V FXUUHQW SODFHPHQW ZDV PRUH UHVWULFWLYH WKDQ .DXUL 6XH +DPLOWRQ� 
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DQG WKDW 6WXGHQW LV QRW VDIH HQRXJK WR WHDFK LQ WKH DFDGHPLF FOXVWHU RU D PDLQVWUHDP 

FODVV� ([� ��� +7 'D\ � S� ��� OQ� ������ 

���� 0V� &DOO WHVWLILHG WKDW VLQFH 6WXGHQW ZDV LQ KHU FODVVURRP ³VR RIWHQ� >KH@ ZDV QRW 

ZLWK KLV SHHUV IURP« FODVV�´ 6WXGHQW VSHQW D VLJQLILFDQW RI WLPH LQ 0V� &DOO¶V URRP 

GXH WR WKH ORFDWLRQ RI WKH EDWKURRP DQG WU\LQJ WR JHW 6WXGHQW LQWR WKH EDWKURRP HYHU\ 

KRXU ZLWK VORZ WUDQVLWLRQV� +7 'D\ � S� ��� OQ� ������� 

���� 'U� 5DGOH\ UHPDLQHG DFWLYH LQ 6WXGHQW¶V %,3 UHYLVLRQ� +7 'D\ � S� ��� OQ� ������ 

([� ��� ��� ��� ���� 

���� 'U� 5DGOH\ WHVWLILHG WKDW KH YLVLWHG .DXUL 6XH +DPLOWRQ WR JHW D VHQVH DQG 

GHWHUPLQH WKH UDQJH RI VHUYLFHV DQG VXSSRUWV DYDLODEOH WKHUH� +H RSLQHG WKDW WKHUH LV D 

FRQWLQXXP RI EHKDYLRUDO VXSSRUWV WKDW DUH RIIHUHG RQ D XQLYHUVDO OHYHO WR DOO VWXGHQWV 

DW .DXUL 6XH +DPLOWRQ� DQG KH LQWHUSUHWHG WKHP DV JHQHUDOO\ VLPLODU WR 6WXGHQW¶V %,3 

DQG WKH EHKDYLRUDO VWUDWHJLHV LPSOHPHQWHG LQ WKH FODVVURRP� �+7 'D\ � S� ���� OQ� �� 

���� 

���� $ UHDVRQ OLVWHG IRU WKH -DQXDU\ ��� ���� PHHWLQJ ZDV WR GLVFXVV HGXFDWLRQDO 

SODFHPHQW� DV 6WXGHQW ³ZDV QRW PDNLQJ PHDQLQJIXO SURJUHVV LQ WKH VHWWLQJ� GHVSLWH DOO 

WKH VXSSOHPHQWV DQG DLGH VXSSRUWV�´ �+7 'D\ �� S� ��� OQ� �� ([� ���� 

���� $W WKH PHHWLQJ� 5HVSRQGHQW WROG 3HWLWLRQHU WKDW 6WXGHQW ZRXOG EHJLQ DW .DXUL 6XH 

+DPLOWRQ LQ RQH ZHHN� �+7 S� ���� OQ� ������ 3HWLWLRQHU WHVWLILHG WKDW 5HVSRQGHQW GLG 

QRW SURYLGH DQ H[SODQDWLRQ DV WR WKH FKDQJH LQ VFKRROV RU KRZ JRDOV ZRXOG EH 

LPSOHPHQWHG� �+7 ���� OQ� ����� 

���� 5HVSRQGHQW SUHSDUHG D &KDQJH RI 3ODFHPHQW GDWHG -DQXDU\ ��� ����� 7KH &KDQJH 

RI 3ODFHPHQW LGHQWLILHG WKDW 6WXGHQW ³LV LQ WKH PRVW UHVWULFWLYH HQYLURQPHQW FXUUHQWO\ 

͕͑ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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LQ D VSHFLDO FODVV� >6WXGHQW@ UHTXLUHV LQWHQVLYH VXSSRUWV DQG LV QRW PDNLQJ SURJUHVV RQ 

FXUUHQW JRDOV� 'HJUHH RI FXUULFXODU LQVWUXFWLRQ DQG EHKDYLRU VXSSRUWV QHHGHG DUH QRW 

VXIILFLHQW LQ WKH FXUUHQW SODFHPHQW RI VSHFLDO FODVV DQG UHTXLUH VSHFLDO VFKRRO 

VXSSRUWV� >6WXGHQW@ UHTXLUHV LQWHQVLYH DFDGHPLF DQG EHKDYLRUDO VXSSRUWV DQG 

PRGLILFDWLRQ�´ �([� ���� 

���� 3HWLWLRQHU ZDV VKRFNHG DW WKH RIIHU RI .DXUL 6XH +DPLOWRQ� GLVDJUHHG� DQG 

5HVSRQGHQW VWDWHG LW ZDV WKHLU RIIHU RI )$3(� �+7 S� ���� OQ� ������ 

���� 'U� )LVFKHU WHVWLILHG WKDW KH KDG ³VRPH FRQFHUQV´ EHFDXVH KH KDG QRW YLVLWHG WKH 

SURSRVHG ORFDWLRQ� �+7 'D\ � S� ��� OQ� ����� 

���� 0V� &DOO WHVWLILHG WKDW DW WKH PHHWLQJ� 3HWLWLRQHU UHTXHVWHG WR GHOD\ WKH PRYH WR 

.DXUL 6XH +DPLOWRQ WR VHH LI WKH FKDQJHV WR WKH %,3 KHOSHG� �+7 'D\ �� S� ���� OQ� ��� 

���� 

���� 7KH GHFLVLRQ WR FKDQJH SODFHPHQW ZDV SXW RQ KROG WR ZRUN RQ WKH EHKDYLRU SODQ 

LQ FROODERUDWLRQ ZLWK 'U� 5DGOH\ DQG 3HWLWLRQHU� �+7 'D\ � S� ��� OQ� ���� 

���� 3HWLWLRQHU WHVWLILHG WKDW VKH GLG QRW EHOLHYH WKH -DQXDU\ ��� ���� PHHWLQJ ZDV 

FROODERUDWLYH RU WKDW KHU LQSXW ZDV FRQVLGHUHG� �+7 S� ���� OQ� ������� 

���� $W D PHHWLQJ LQ HLWKHU -DQXDU\ RU )HEUXDU\� 3HWLWLRQHU UHTXHVWHG DQG 5HJLVWHUHG 

%HKDYLRU 7HFKQLFLDQ 5%7 DQG FROOHFWLRQ RI GDWD RU FRQVLGHUDWLRQ RI DQRWKHU 

SODFHPHQW� �+7 S� ���� OQ� ������� 

���� 7KH WHDP DJUHHG WKDW LQVWHDG RI DGGUHVVLQJ HYHU\ EHKDYLRU� WKH\ ZRXOG DGGUHVV 

³WKH WRS EHKDYLRUV DQG ZRUN RQ WKRVH« WKUHH RU IRXU EHKDYLRUV�´ �+7 'D\ � S� ������ 

OQ� ����� 
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���� 0V� 7KRPSVRQ WHVWLILHG WKDW WKH WHDP VSHQW HLJKW WR QLQH ZHHNV WU\LQJ WR 

LPSOHPHQW WKH QHZ EHKDYLRU SODQ� 6WXGHQW PDGH VRPH EHKDYLRUDO SURJUHVV� EXW VWDII 

KDG WR VLJQLILFDQWO\ UHGXFH DFDGHPLF DQG ³DOO VRWV RI GHPDQGV�´ �+7 'D\ � S� ��� OQ� 

������� 

���� 0V� 7KRPSVRQ WHVWLILHG WKDW DGGLQJ PRUH VWDII WR ZRUN ZLWK 6WXGHQW ZRXOG QRW 

PDNH D PHDQLQJIXO GLIIHUHQFH� 6KH KDV VHYHQ SDUDSURIHVVLRQDOV� ZKLFK LV PRUH WKDQ 

DQ\ERG\ HOVH LQ WKH GLVWULFW� �+7 'D\ � S� ��� OQ� ������ 

���� 0V� &DOO WHVWLILHG WKDW 6WXGHQW ZDV VSHQGLQJ D ORW RI WLPH LQ KHU FODVVURRP� D 

PRYH WR .DXUL 6XH +DPLOWRQ ZRXOG KHOS 6WXGHQW KDYH DFFHVV WR SHHUV EHFDXVH WKHUH LV 

D VPDOOHU VFKRRO VHWWLQJ ZLWK VKRUWHU WUDQVLWLRQV DQG PRUH UHVRXUFHV DQG DFFHVV WR 

VHQVRU\ QHHGV� �+7 'D\ � S� ��� OQ� ������ 

���� 'U� 5DGOH\ WHVWLILHG WKDW DW .DXUL 6XH +DPLOWRQ� 6WXGHQW ZRXOG EH LQ D FODVVURRP 

ZLWK DSSUR[LPDWHO\ WZHOYH RWKHU VWXGHQWV� DQG QRW EH LQ D FODVVURRP ZLWK MXVW 

WHDFKHUV� �+7 'D\ � S� ���� OQ� ������� 

���� 0V� 7KRPSVRQ WHVWLILHG WKDW 6WXGHQW¶V FXUUHQW VFKRRO LV ³YHU\ RYHU�VWLPXODWLQJ�´ 

6KH KDV ³DERXW �� SHRSOH LQ >KHU@ FODVVURRP DW DOO WLPHV�´ 7KH VFKRRO KDV ����� 

VWXGHQWV� DQG WZHQW\�WZR H[LWV� ZKLOH .DXUL 6XH +DPLOWRQ DV IRXU H[LWV� �+7 'D\ � S� 

��� OQ� ����� DQG WZR WR WKUHH KXQGUHG VWXGHQWV� �+7 'D\ � S� ��� OQ� ���� .DXUL 6XH 

KDV D VPDOOHU J\P DQG HQFORVHG SOD\JURXQG ZKHUH 6WXGHQW FRXOG UXQ DQG SOD\ FKDVH 

ZKLFK LV QRW DSSURSULDWH LQ WKH FXUUHQW PLGGOH VFKRRO VHWWLQJ� �+7 'D\ � S� ��� OQ� ��� 

���� 

͑͗ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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���� 0V� 7KRPSVRQ WHVWLILHG WKDW RIWHQ 6WXGHQW¶V GLJQLW\ ZDV FRPSURPLVHG GXH WR 

UXQQLQJ DURXQG WKH KDOOV DQG EHKDYLRUV LQ WKH SUHVHQFH RI RWKHU VWXGHQWV� �+7 'D\ � 

S� ��� OQ� ������ 

���� 0V� &DOO WHVWLILHG WKDW VKH VXSSRUWHG WKH FKDQJH LQ SODFHPHQW EHFDXVH ZKLOH 

6WXGHQW ZDV PDNLQJ VRPH EHKDYLRUDO SURJUHVV� WKHUH ZDV PLQLPDO DFDGHPLF SURJUHVV 

EHFDXVH WKH EHKDYLRUV ZHUH LPSHGLQJ DFDGHPLFV� �+7 'D\ � S� �������� OQ� ������ 

���� 0V� :RRG WHVWLILHG WKDW VKH DJUHHG ZLWK WKH UHFRPPHQGDWLRQ RI FKDQJH RI 

SODFHPHQW EHFDXVH VKH EHOLHYHG .DXUL 6XH KDG DFFHVV WR ³PDQ\ PRUH RSSRUWXQLWLHV 

IRU >6WXGHQW@ WR SDUWLFLSDWH LQ WZR�EDVHG DFWLYLWLHV� ZKLFK DUH LQFHQWLYL]LQJ IRU >WKHP�@ 

$OVR «WKH\« KDYH DQ RFFXSDWLRQDO WKHUDS\ KRXVHG DW WKHLU VFKRRO� ZKLFK LV XQLTXH 

WR DQ\ZKHUH ZLWKLQ WKH GLVWULFW�´ �+7 'D\ � S� ���� OQ� ������ 

���� 'U� )LVFKHU WHVWLILHG WKDW ³WKH EHJLQQLQJ RI ���� ZDV ZKHQ >WKH WHDP@ UHDOO\ 

VWDUWHG WR VHH VRPH JUHDW FROODERUDWLRQ DQG KDYLQJ WKH WHDP UHDOO\ FRPH WRJHWKHU´� 

�+7 'D\ � S� ��� OQ ������� 

���� 'U� )LVFKHU WHVWLILHG WKDW 6WXGHQW¶V QHHGV IRU EHKDYLRU VXSSRUW SXW WKHP LQ WKH WRS 

�� RI VWXGHQWV ZKRP KH KDV VXSSRUWHG LQ KLV FDUHHU� �+7 'D\ � S� ��� OQ� ������� 

���� 2Q )HEUXDU\ �� ����� 3HWLWLRQHU HPDLOHG WKH ,(3 WHDP ³&RUUHFWLRQV RI 0HHWLQJ 

1RWHV DQG ,QSXW´ DQG FRORU�FRGHG FRUUHFWLRQV LQ UHG DQG LQSXW LQ SXUSOH� 0XFK RI 

3HWLWLRQHU¶V LQSXW IRFXVHG RQ SDUDSURIHVVLRQDOV YHUVXV 5HJLVWHUHG %HKDYLRU 

7HFKQLFLDQV� �([� ������ 

���� 5HVSRQGHQW FRQYHQHG DQ ,(3 WHDP PHHWLQJ RQ )HEUXDU\ �� ����� 7KH ,(3 WHDP 

DJUHHG WR ³PDLQWDLQ FXUUHQW SODFHPHQW´ DQG QRW PRYH 6WXGHQW WR .DXUL 6XH� �([� ���� 

͑͘ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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���� 7KH ,(3 WHDP¶V SODQ ZDV WR LPSOHPHQW WKH %,3 FUHDWHG E\ 'U� 5DGOH\� WDNH GDWD� 

DQG UHFRQYHQH� �+7 S� �������� OQ� ������ �([� ���� 

���� 0V� &DOO WHVWLILHG WKDW QHLWKHU WKH ,(3 QRU %,3 LGHQWLILHG 6WXGHQW¶V DSSURSULDWH 

VHWWLQJ WR UHFHLYH VHUYLFHV DV DORQH LQ D FODVVURRP� 6KH WHVWLILHG WKDW WKH WHDP 

LPSOHPHQWHG WKH %,3 DSSURSULDWHO\� EXW 6WXGHQW ZDV UHVLVWDQW WR FRPSO\LQJ� �+7 'D\ 

� S� ��� OQ� ������� $W WLPHV� WKH %,3 ZDV QRW HIIHFWLYH� �+7 'D\ � S� ��� OQ� ������� 

���� 0V� &DOO WHVWLILHG WKDW ³WKH EHKDYLRU SODQ FDQ¶W PDNH >6WXGHQW@ GR DQ\WKLQJ� (YHQ 

IROORZLQJ WKH EHKDYLRU SODQ� LW LV XS WR >6WXGHQW@ WR GR WKLV� :H ZHUH LPSOHPHQWLQJ 

RXU SDUW RI WKH EHKDYLRU SODQ� EXW >6WXGHQW@ ZDV UHVLVWDQW WR RXU HIIRUWV�´ >+7 'D\ � S� 

��� OQ� ������� 

���� 0V� &DOO WHVWLILHG WKDW WKHUH DUH WLPHV WKDW D WKLUG DGXOW ZDV QHHGHG ZKHQ 6WXGHQW 

HVFDODWHG DQG VWDII¶V WUDLQLQJ RU DELOLW\ WR LPSOHPHQW WKH %,3 ZDV QRW WKH UHDVRQ EXW 

WKDW LW ZDV WR PDLQWDLQ VWDII VDIHW\ DQG WU\ WR GH�HVFDODWH� �+7 'D\ � S� ������ OQ� ��� 

��� 

���� 0V� &DOO WHVWLILHG WKDW 5HVSRQGHQW ZDV UHVSRQVLYH WR KHU FRQFHUQV UHJDUGLQJ 

LQFUHDVH VWDIILQJ WR KDYH PRUH VWDII WR KHOS URWDWH PHPEHUV VR WKH\ ZHUH QRW ZLWK 

6WXGHQW IRU H[WHQGHG SHULRGV RI WLPH� �+7 'D\ � S� ������ OQ� ������ 

���� 3HWLWLRQHU WHVWLILHG WKDW WKHUH ZDV D VPDOOHU JURXS PHHWLQJ PRQWKO\ LQFOXGLQJ 'U� 

5DGOH\� 6WXGHQW¶V VSHFLDO HGXFDWLRQ WHDFKHU� 6XVDQ &DOO� 3HWLWLRQHU� DQG WZR RXWVLGH 

%&%$¶V� ZKR ZRXOG GLVFXVV GDWD DQG JLYH HDFK RWKHU LQSXW RU WLSV RQ ZKDW LV ZRUNLQJ 

DQG ZKDW LV QRW� �+7 S� ���� OQ� ������� 'U� )LVFKHU WHVWLILHG WKDW WKH WHDP LQFOXGHG 

KLPVHOI� 6WXGHQW¶V RXWVLGH %&%$� 'U� %UDGOH\� 3HWLWLRQHU� 6WXGHQW¶V LQ�KRPH 5%7� 

͒͏ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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FODVVURRP WHDFKHU� VSHFLDO HGXFDWLRQ OHDG� VSHHFK DQG ODQJXDJH SDWKRORJLVW� VFKRRO 

SV\FKRORJLVW� VFKRRO EXLOGLQJ SULQFLSDO� �+7 'D\ � S� ������ OQ� ������ 

���� 0V� &DOO WHVWLILHG WKDW GXULQJ 6WXGHQW¶V JUDGH \HDU� 6WXGHQW VRPHWLPHV 

H[KLELWHG EHKDYLRUV LQ FRQQHFWLRQ ZLWK VWDII¶V WRLOHWLQJ HIIRUWV� 7KHUH ZDV GLIILFXOW\ 

WUDQVLWLRQLQJ� ZKHUH 6WXGHQW ZRXOG QRW JR LQWR WKH EDWKURRP� ZKHQ ³SUHVVHG IRU 

WLPH�´ 6WXGHQW ZRXOG HVFDODWH LQWR WKURZLQJ REMHFWV� KLWWLQJ DQG NLFNLQJ DW SHRSOH�9 

�+7 'D\ � S� ���� OQ� ������� 6RPHWLPHV 6WXGHQW ZRXOG GLVUREH PRUH WKDQ QHFHVVDU\� 

�+7 'D\ � S� ���� OQ� ������ 

���� 2Q )HEUXDU\ �� ����� 5HVSRQGHQW VHQW 3HWLWLRQHU 3ULRU :ULWWHQ 1RWLFH �3:1 

DGGUHVVLQJ WKH FRQFHUQV DQG UHIXVDOV EURXJKW XS GXULQJ ,(3 PHHWLQJ KHOG RQ 

'HFHPEHU �� ����� -DQXDU\ ��� ����� -DQXDU\ ��� ����� DQG -DQXDU\ ��� ����� 

6SHFLILFDOO\� WKH 3:1 DGGUHVVHG WKH PDWK JRDO� RFFXSDWLRQDO WKHUDS\10� LQFUHDVLQJ 

VSHHFK PLQXWHV� DQG WKH 5%7� �([� ���� 

���� 7KH 3:1 DGGUHVVHG WKH UHTXHVW IRU 5%7 DV IROORZV� 

7KH 3DUHQW VWDWHG WKH FXUUHQW LQVWUXFWLRQDO DVVLVWDQWV DUH QRW WUDLQHG HQRXJK WR 

ZRUN ZLWK >6WXGHQW�@ 7KH 3DUHQW UHTXHVWHG D 5HJLVWHUHG %HKDYLRU 7HFKQLFLDQ EH 

SODFHG ZLWK >6WXGHQW�@ 7KH VFKRRO PHPEHUV RI WKH ,(3 WHDP H[SODLQHG WKDW 

FODVVURRP LQVWUXFWLRQDO DVVLVWDQWV UHFHLYH �� KRXUV RI WUDLQLQJ� 7KLV WUDLQLQJ 

LQFOXGHV� WKH UROH RI WKH SDUDHGXFDWRU� EXLOGLQJ UHODWLRQVKLSV� VSHFLDOO\ GHVLJQHG 

LQVWUXFWLRQ� DFFRPPRGDWLRQV� PRGLILFDWLRQV� HQJDJLQJ VWUDWHJLHV� WUDQVLWLRQ� VRFLDO 

9 0V� &DOO WHVWLILHG WKDW 6WXGHQW KDV WKURZQ DQG KLW KHU ZLWK REMHFWV� LQFOXGLQJ L3DGV DQG WR\ SLDQRV� +7 'D\ � S� �������� OQ� ������ 
10 'LVWULFW JUDQWHG 3HWLWLRQHU¶V UHTXHVW IRU ,((� DQG WKHUH ZDV D GLVFXVVLRQ DERXW 27 LQ D PHGLFDO YHUVXV HGXFDWLRQDO VHWWLQJ� ([� ����� 0V� :RRG 
WHVWLILHG WKDW 6WXGHQW GRHV QRW QHHG GLUHFW RFFXSDWLRQDO WKHUDS\ VHUYLFHV EXW WKDW WKH\ FRXOG EHQHILW IURP FRQVXOWDWLYH VHUYLFHV ZKLFK FDQ ³ORRN 
OLNH DQ\ YDULHW\ RI ZD\V�´ +7 'D\ � S� ���� OQ� ������ 
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HPRWLRQDO SUDFWLFHV� DQG GH�HVFDODWLRQ ZLWK VSHFLILF EHKDYLRUV� 7KLV FRXUVH LV 

PRGHOHG DIWHU WKH 8WDK 6WDWH %RDUG RI (GXFDWLRQ¶V SDUD HGXFDWRU PDQXDO ZLWK WKH 

DGGLWLRQ RI WKH DERYH OLVWHG VWUDWHJLHV DV SDUW RI RXU DGYDQFHG WUDLQLQJ� 7KH VFKRRO 

WHDP IHHOV WKDW PDLQWDLQLQJ IXOO�WLPH DLGH VXSSRUW IRU >6WXGHQW@ LV DSSURSULDWH� 

>6WXGHQW FXUUHQWO\ KDV DW OHDVW WZR WUDLQHG DGXOW DLGHV� WHDFKHUV� RU UHODWHG VHUYLFH 

SURYLGHUV ZLWK KLP WKURXJKRXW WKH GD\� 

���� 3HWLWLRQHU WHVWLILHG WKDW VKH GLVDJUHHG ZLWK 5HVSRQGHQW¶V RIIHU RI SDUDHGXFDWRUV DV 

EHLQJ DEOH WR VHUYH WKH VDPH IXQFWLRQ DV DQ 5%7� WKDW ³>L@W¶V MXVW VRPHERG\ WR PDNH 

VXUH WKLQJV DUH EHLQJ FRQVLVWHQW DQG EHLQJ GRQH FRUUHFWO\� �+7 S� ����� 3HWLWLRQHU 

WHVWLILHG WKDW 6WXGHQW KDG UHFHLYHG $%$ VHUYLFHV VLQFH DJH �� PRQWKV� DQG WKDW VKH 

WKRXJKW WKDW WKH ILGHOLW\ RI WKH GDWD DQG HWKLFV FRGH WKDW 5%7V DQG %&%$V PXVW 

IROORZ WR PDLQWDLQ WKHLU OLFHQVH DUH DW D VWDQGDUG DERYH SDUDSURIHVVLRQDOV� �+7 S� �� 

���� 

���� 0V� 3HDUVRQ WHVWLILHG WKDW SDUDSURIHVVLRQDOV DUH KLJKO\ WUDLQHG� VKH H[SODLQHG WKDW 

WKH\ DUH JLYHQ WZR VHWV RI WUDLQLQJ IURP WKH GLVWULFW� D EDVLF OHYHO WUDLQLQJ DQG WKHQ D 

KLJK�OHYHO WUDLQLQJ� WKHQ DQQXDOO\ ZKHQ SRVVLEOH� WKH WHDP ZRXOG KDYH D IRXU�KRXU 

WUDLQLQJ VSHFLILF WR WKH VWXGHQWV DQG QHHGV RI WKH FODVVURRP� �+7 'D\ � S� ������ OQ� 

������ 

���� 0V� /OR\G WHVWLILHG WKDW 5HVSRQGHQW¶V SDUDSURIHVVLRQDOV DUH KLJKO\ WUDLQHG� :KHQ 

ILUVW KLUHG� D SDUDSURIHVVLRQDO PXVW KDYH ILYH KRXUV RI WUDLQLQJV DOUHDG\ FRPSOHWHG� 

WKHQ FRPSOHWH WKH UHPDLQLQJ WKLUW\�ILYH KRXUV XQGHU WKH &$19$6 SURJUDP WKDW PHHW 

WKH VWDQGDUGV RI WKH 8WDK 6WDWH %RDUG RI (GXFDWLRQ 86%( SDUDSURIHVVLRQDO PDQXDO� 

�+7 'D\ � S� ���� OQ� ������ 
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���� 0V� :LQJHUW WHVWLILHG WKDW VKH KDV QRW ZRUNHG ZLWK 5%7V LQ WKH VFKRRO VHWWLQJ� EXW 

LQ WKH FOLQLFDO VHWWLQJ� �+7 'D\ � S� ���� OQ� ������� 6KH H[SODLQHG WKDW WKH SXUSRVH RI 

DQ 5%7 LV WR LPSOHPHQW SURJUDPPLQJ IURP D %&%$� DQG WKDW VXSHUYLVLRQ LV WR 

HQVXUH WKDW WKH SURJUDP LV EHLQJ LPSOHPHQWHG ZLWK ILGHOLW\� 6KH RSLQHG WKDW LQ D 

VFKRRO VHWWLQJ� DQ 5%7 LV QRW QHFHVVDU\ EHFDXVH WKHLU SDUDSURIHVVLRQDOV DUH KLJKO\ 

WUDLQHG� 3DUDSURIHVVLRQDOV LQ VHOI�FRQWDLQHG FODVVURRPV JR WKURXJK DGGLWLRQDO WUDLQLQJ� 

7KH VFKRRO EDVHG PRGHO RI OLFHQVHG WHDFKHU RYHUVHHLQJ D SDUDSURIHVVLRQDO LV WKH VDPH 

DV 5%7 DQG %&%$� 0V� :LQJHUW WHVWLILHG WKDW SDUDSURIHVVLRQDOV DUH ³D ORW PRUH 

YDOXDEOH LQ D VFKRRO VHWWLQJ EHFDXVH WKH\¶UH VFRSH« RI WDVNV LV EURDGHU« >W@KH\ FDQ 

QRW RQO\ VXSSRUW EHKDYLRU� EXW WKH\ FDQ VXSSRUW ZLWK DFDGHPLFV DV ZHOO ZKHUH DQ 5%7 

FDQ¶W VXSSRUW ZLWK DFDGHPLFV�´ �+7 'D\ � S� ���� OQ� ������ 

���� 'XULQJ 6WXGHQW¶V JUDGH \HDU� WKH SDUDSURIHVVLRQDOV KDG D WUDLQLQJ LQ WKH 

IXQFWLRQDO DFDGHPLFV FODVVURRP UHJDUGLQJ 6WXGHQW� DQG QRERG\ FRXOG ZRUN ZLWK WKHP 

XQOHVV WKH\ KDG EHHQ WKURXJK WKH WUDLQLQJ� �+7 'D\ � S� ��� OQ ������ I 

���� 7KH ,(3 WHDP FRQYHQHG D PHHWLQJ WR UHYLHZ DQ XSGDWHG %,3 GDWHG 0DUFK ��� 

����� 7KLV PHHWLQJ ZDV RQH RI WKH ³VPDOOHU´ PHHWLQJV WR UHYLHZ WKH %,3 WR RFFXU 

PRQWKO\� �+7 S���� ������ 3HWLWLRQHU WHVWLILHG WKDW WKHUH ZHUH QR FRQFHUQV H[SUHVVHG 

WKDW WKH %,3 ZDV LQWHUIHULQJ ZLWK WKH VFKRRO WHDP¶V DELOLW\ WR ZRUN RQ DFDGHPLF JRDOV� 

�+7 S� ���� OQ� ���� 3HWLWLRQHU ZDV FDXWLRXVO\ RSWLPLVWLF� �+7 S� ���� OQ� ������� 

���� 'XULQJ 0DUFK ����� 3HWLWLRQHU EHOLHYHG WKDW WKH 5HVSRQGHQW ZDV KDYLQJ PRUH 

VXFFHVV ZLWK 6WXGHQW UHJDUGLQJ WRLOHWLQJ� �+7 ���� S� ������� 

���� 7KH ,(3 WHDP FRQYHQHG D PHHWLQJ RQ 0D\ ��� ����� 
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���� $W WKDW PHHWLQJ� WKH ,(3 WHDP GLVFXVVHG EHKDYLRU� DFDGHPLFV� DQG SODFHPHQW� �+7 

'D\ �� S� ���� OQ������� 

���� 7KHUH ZDV PLQLPDO DFDGHPLF SURJUHVV UHSRUWHG DOWKRXJK WKH WHDP QRWHG VRPH 

SURJUHVV UHJDUGLQJ EHKDYLRUV� �+7 S� �������� OQ� ������ 

���� 0V� 7KRPSVRQ WHVWLILHG WKDW 6WXGHQW GRHV QRW SOD\ ZLWK IULHQGV DW VFKRRO DQG WKDW 

3HWLWLRQHU GLG QRW JUDVS ZKDW VFKRRO ORRNHG OLNH IRU 6WXGHQW� �+7 'D\ � S� ���� OQ� 

������� 

���� 0V� &DOO WHVWLILHG WKDW EHWZHHQ -DQXDU\ DQG 0D\ ����� LQ DQ HIIRUW WR GHFUHDVH 

SUREOHP EHKDYLRUV DQG WHDFK UHSODFHPHQW EHKDYLRUV SHU WKH %,3� VWDII UHGXFHG WDVN 

GHPDQGV� �+7 'D\ � S� ���� OQ� ������� 

���� 0V� 7KRPSVRQ WHVWLILHG WKDW 6WXGHQW DWWHQGHG WR DFDGHPLFV ILYH WR WHQ PLQXWHV SHU 

GD\� �+7 'D\ � S� ���� OQ� ����� 

���� 0V� 7KRPSVRQ WHVWLILHG WKDW 6WXGHQW¶V JRDOV ³DUH H[WUHPHO\ VLPSOH DQG ORZ�´ �+7 

'D\ � S� ���� OQ� ���� 6KH WHVWLILHG WKDW WKH\ ZHUH ³UHDFKDEOH DQG DWWDLQDEOH´ DQG WKH 

WHDP VHW JRDOV WKDW 6WXGHQW FRXOG PDVWHU� ³+7 'D\ � S� ���� OQ� ������� 

���� 0V� &DOO WHVWLILHG WKDW 6WXGHQW ZDV QRW DEOH WR VXVWDLQ ZRUN IRU ORQJ SHULRGV RI 

WLPH� 6WDII ZRXOG ZRUN� VWRS� WDNH D EUHDN� DQG WKHQ UHYLHZ ZKHUH WKH\ ZHUH WR 

FRQWLQXH ZRUNLQJ ZKLFK ZRXOG LPSHGH KLV SURJUHVV� RFFDVLRQDOO\� 6WXGHQW¶V 

EHKDYLRUV ZRXOG LQWHUIHUH ZLWK WKH OHDUQLQJ RI RWKHUV� 6WXGHQW ZRXOG HVFDODWH� UXQ 

DURXQG D FODVVURRP DQG WKURZ REMHFWV� NQRFNLQJ WKLQJV RII GHVNV� ZKLFK GLVWUDFWHG 

DQG XSVHW SHHUV� �+7 'D\ � S� ���� OQ� ������ 

���� 7KH ,(3 WHDP EHOLHYHG WKDW D VPDOOHU VFKRRO VHWWLQJ ZLWK VKRUWHU WUDQVLWLRQV DQG 

PRUH UHVRXUFHV DQG DFFHVV ZRXOG EHQHILW 6WXGHQW� �+7 'D\ � S� ��� OQ� ������ 

͓͒ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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���� 0HHWLQJ QRWHV UHIOHFWHG WKDW EHKDYLRUV ZHUH WKH ELJJHVW VWUXJJOH� 6WXGHQW ZDV QRW 

DEOH WR SDUWLFLSDWH ZLWK SHHUV� RU PDNH VXIILFLHQW DFDGHPLF SURJUHVV� ([� ���� 

���� 0V� &DOO WHVWLILHG WKDW WKH FRQWLQXLQJ FRQFHUQV LQ 0D\ DQG WKH SURSRVHG FKDQJH LQ 

SODFHPHQW ZDV GXH WR DFDGHPLF SURJUHVV� WUDQVLWLRQ SURJUHVV� DQG DFFHVVLQJ 

FODVVURRP SHHUV� �+7 'D\ � S� ��� OQ� ������� :KLOH 6WXGHQW PDGH VRPH DFDGHPLF 

SURJUHVV� VWDII IHOW WKDW 6WXGHQW FRXOG PDNH PRUH PHDQLQJIXO SURJUHVV DW .DXUL 6XH 

+DPLOWRQ� �+7 'D\ � S� ��� OQ� ������ 

���� 3HWLWLRQHU REMHFWHG WR .DXUL 6XH +DPLOWRQ EHFDXVH 6WXGHQW ZRXOG QRW KDYH 

³DFFHVV WR SHHU PRGHOV´ DQG WKDW SUHYLRXVO\ ZKHQ VKH DVNHG WR REVHUYH� VWDII DW .DXUL 

6XH +DPLOWRQ GHFOLQHG� DQG VKH ZDQWHG FROODERUDWLRQ DQG WUDQVSDUHQF\� �+7 S� ���� 

OQ� ������ S� ���� OQ� ������ S� ���� OQ� ����� 

���� 0V� /OR\G WHVWLILHG WKDW 5HVSRQGHQW RIIHUHG WR KDYH 3HWLWLRQHU YLVLW .DXUL 6XH 

+DPLOWRQ DQG WR KDYH 6WXGHQW SDUWLFLSDWH LQ H[WHQGHG VFKRRO \HDU WKHUH� 3HWLWLRQHU 

GHFOLQHG� �+7 'D\ � S� ���� OQ� ������� 

&21&/86,216 2) /$: 

$� 3URFHGXUDO DQG VXEVWDQWLYH YLRODWLRQV XQGHU WKH ,'($ 

Petitioner alleges that Respondent¶V predetermination of placement, failure to provide for 

meaningful parental participation, and a failure to provide Student with a FAPE resulted in 

violations of the IDEA. 3HWLWLRQHU DUJXHV WKDW 5HVSRQGHQW GLG QRW FRQVLGHU WKH 6WXGHQW¶V 

individual or unique needs, but rather ³FKRVH WR ILW´ 6WXGHQW LQ D SUHH[LVWLQJ VHUYLFH VWUXFWXUH 

without UHJDUG WR HYLGHQFH WKDW 6WXGHQW UHTXLUHG PRUH� 3HWLWLRQHU¶V DUJXPHQWV regarding both 

procedural and substantive violations of IDEA are unpersuasive and unsupported by the record. 
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The IDEA and supporting caselaw distinguish between procedural versus substantive 

violations. In Hendrick Hudson Central School District v. Rowley,11 the Supreme Court put forth 

a two-pronged inquiry regarding an alleged violation of a FAPE. First, a court must consider 

ZKHWKHU D GLVWULFW KDV VDWLVILHG WKH ,'($¶V SURFHGXUDO UHTXLUHPHQWV� 6HFRQG� WKH FRXUW PXVW 

FRQVLGHU ZKHWKHU WKH FKLOG¶V HGXFDWLRQDO SURJUDm was reasonably calculated to enable the child 

to receive educational benefit. This inquiry opens the door to determine whether a procedural 

violation rises to the level of a denial of FAPE, which is the threshold to the determine whether a 

district is in or out of compliance with the IDEA. 

A substantive violation arises under the IDEA when a substantive content, such as 

educational services contained in an IEP, are insufficient to afford access to a FAPE. A 

SURFHGXUDO YLRODWLRQ RFFXUV ZKHQ D GLVWULFW IDLOV WR FRPSO\ ZLWK WKH ,'($¶V SURFHVV-based 

requirements. Substantive violations typically lead to a denial to a FAPE, while procedural 

violations lead to a denial of FAPE when it caused a substantive harm to the child or their 

parents. A procedural violation does not necessarily mean that the child failed to receive FAPE 

and that relief is warranted, although cumulative procedural violations may rise to the level of 

substantives ones. Specifically, the IDEA provides that a procedural violation will only amount 

to a denial of FAPE if it 1) impedHG WKH FKLOG¶V ULJKW WR D IUHH DSSURSULDWH SXEOLF HGXFDWLRQ� �� 

VLJQLILFDQWO\ LPSHGHG WKH SDUHQW¶V RSSRUWXQLW\ WR SDUWLFLSDWH LQ WKH GHFLVLRQ PDNLQJ SURFHVV 

regarding the provision of a FAPE; or 3) caused a deprivation of educational benefit. 

Petitioner failed to establish that Respondent committed either procedural or substantive 

violations resulting in a denial of FAPE. 

11 ��� 8�6� ���� ����� ����� � 
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B. Petitioner did not meet their burden to show that Respondent failed to develop and 

implement an appropriate IEP and BIP, including the Provision of a Registered 

Behavior Technician supervised by a BCBA leading to a deprivation of FAPE. 

Utah, in conformity with the IDEA,12 defines a free appropriate public education (FAPE) as: 

Special education and related services that: 

a. Are provided at public expense, under public supervision and direction, and without 

charge; 

b. Meet the standards of the Utah State Board of Education and Part B of the IDEA; 

c. Include preschool, elementary, and secondary school education in Utah; and 

d. Are provided in conformity with an IEP that meets the requirements of Part B of the 

IDEA and the Utah Special Education Rules Section I.E.(20). 

Special Education and related services are to be provided pursuant to an IEP which is 

written developed, reviewed, and revised consistent with the needs of the student per 34 CFR 

300.320 ± 300.324. In Endrew F. V. Douglas Cnty Sch. Dist RE-1, 508 U.S. 386, 399 (2017), the 

Supreme Court clarified that an appropriate education for a student with a disability is one that is 

³UHDVRQDEO\ FDOFXODWHG WR HQDEOH D FKLOG WR PDNH SURJUHVV LQ OLJKW RI WKH FKLOG¶V FLUFXPVWDQFHV�´ 

7KH ,(3� ZKLFK LV WKH YHKLFOH WR GHOLYHU WKH VWXGHQW¶V HGXFDWLRQ� PXVW EH DSSURSULDWHO\ ambitious 

LQ OLJKW RI WKH 6WXGHQW¶V FLUFXPVWDQFHV DQG GHVLJQHG WR PHHW WKH FKLOG¶V XQLTXH QHHGV� 7KH 

appropriateness of an IEP is determined at the time it is written.13 The record clearly establishes 

that Respondent developed� DQG UHSHDWHGO\ UHYLHZHG DQG UHYLVHG 6WXGHQW¶V ,(3 and BIP 

consistent with 6WXGHQW¶V XQLTXH QHHGV and the IDEA. 

12 34 CFR 300.317 
13 6HH 5RODQG 0�9� &RQFRUG 6FK� &RPP�� �� ,'(/5 ���� �VW &LU� ���� � 
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i. RBT and BCBA versus Paraprofessionals 

3HWLWLRQHU FKDOOHQJHV WKH SURSULHW\ RI 6WXGHQW¶V ,(3 DQG %,3 and focuses on the lack of an 

RBT. Petitioner failed to meet her burden of proof to show that Student needs an RBT to receive 

a FAPE. 

3HWLWLRQHU¶V WHVWLPRQ\ H[SUHVVHG KHU desire for an RBT supervised by a BCBA in the 

school setting, but her testimony did not support the need for professionals with those licensures 

DV RSSRVHG WR 5HVSRQGHQW¶V highly trained paraprofessionals. Petitioner testified that the ILGHOLW\ 

RI WKH GDWD DQG HWKLFV FRGH WKDW 5%7V DQG %&%$V PXVW IROORZ WR PDLQWDLQ WKHLU OLFHQVHV DUH DW D 

³VWDQGDUG DERYH SDUDSURIHVVLRQDOV´� 7KHUH LV QRWKLQJ LQ WKH UHFRUG WR VXSSRUW WKDW DVVXPSWLRQ� 

0V� &O\GH¶V WHVWLPRQ\ ZDV XQhelpful to the trier of fact, as her experience with Student in the 

grade was far too removed to be relevant to 6WXGHQW¶V FXUUHQW educational plan, and she did not 

have adequate foundation to form an RSLQLRQ UHJDUGLQJ 6WXGHQW¶V current needs. 

Ms. Clark provided general information that %&%$V ZRUN ZLWK EHKDYLRU PRGLILFDWLRQV 

E\ LPSOHPHQWLQJ LQWHUYHQWLRQV WKDW ZLOO GHFUHDVH FKDOOHQJLQJ EHKDYLRUV DQG VXSSOHPHQW 

UHSODFHPHQW EHKDYLRUV RU WHDFK FRPPXQLFDWLRQ VNLOOV� 6KH WHVWLILHG WKDW %&%$V SURYLGH 

VXSHUYLVLRQ IRU D WKHUDSLVW SURYLGLQJ DSSOLHG EHKDYLRU DQDO\VLV� %XW KHU WHVWLPRQ\ GRHV QRW 

VXSSRUW 3HWLWLRQHU¶V FRQWHQWLRQ WKDW 6WXGHQW PXVW KDYH DQ 5%7 VXSHUYLVHG E\ D %&%$ WR SURYLGH 

WKLV W\SH RI EHKDYLRU PRGLILFDWLRQ LQ WKH VFKRRO VHWWLQJ WR UHFHLYH D )$3(� ,QGHHG� QRWKLQJ LQ WKH 

UHFRUG VXJJHVWV WKDW RQO\ DQ 5%7 VXSHUYLVHG E\ D %&%$ PD\ SURYLGH VXFK VHUYLFHV� 

)XUWKHUPRUH� 0V� &ODUN¶V FRPSHWHQF\ DV D %&%$ ZDV QRW LQ WKH VFKRRO VHWWLQJ� VKH GLG QRW ZRUN 

ZLWK 6WXGHQW LQ VFKRRO� DQG RQO\ REVHUYHG KLP WZLFH� +HU RSLQLRQV UHJDUGLQJ WKH QHHG IRU DQ 

͒͗ ���( aôıĺŘÍĲîŪı "ôèĖŜĖĺĲ ÍĲî iŘîôŘ 
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5%7 VXSHUYLVHG E\ D %&%$ DUH DSSURSULDWH IRU D FRPPXQLW\�EDVHG VHWWLQJ� EXW KHU WHVWLPRQ\ 

UHJDUGLQJ 6WXGHQW¶V QHHGV LQ WKH VFKRRO VHWWLQJ GRHV QRW FDUU\ PXFK ZHLJKW� 

'U� )LVFKHU¶V WHVWLPRQ\� ZKLOH FUHGLEOH� GLG QRW HVWDEOLVK 6WXGHQW¶V QHHG IRU DQ 5%7 

VXSHUYLVHG E\ D %&%$ LQ WKH VFKRRO VHWWLQJ� DV RSSRVHG WR D KLJKO\ WUDLQHG SDUDSURIHVVLRQDO� 'U� 

)LVFKHU UHFRJQL]HG 6WXGHQW¶V VLJQLILFDQW QHHGV IRU EHKDYLRUDO VXSSRUW� SXWWLQJ 6WXGHQW LQ WKH WRS 

�� RI KLV FDUHHU� WHVWLPRQ\ E\ PXOWLSOH GLVWULFW ZLWQHVVHV XQGHUVFRUHG 6WXGHQW¶V EHKDYLRUDO 

FKDOOHQJHV� LGHQWLI\LQJ VHOI�LQMXULRXV� GHVWUXFWLYH� DQG GDQJHURXV EHKDYLRUV� 1RQHWKHOHVV� 'U� 

)LVFKHU GLG QRW WHVWLI\ WKDW RQO\ DQ 5%7 VXSHUYLVHG E\ D %&%$ FDQ PDQDJH 6WXGHQW¶V EHKDYLRUV� 

RU LPSOHPHQW WKH ,(3 RU %,3� 

&RQWUDU\ WR 3HWLWLRQHU¶V DVVHUWLRQ� WHVWLPRQ\ HOLFLWHG E\ 5HVSRQGHQW¶V ZLWQHVVHV 

HVWDEOLVKHG WKDW� LQ OLJKW RI -RUGDQ 6FKRRO 'LVWULFW¶V DYDLODEOH UHVRXUFHV� 6WXGHQW GLG QRW QHHG DQ 

5%7 VXSHUYLVHG E\ D %&%$ WR UHFHLYH D )$3(� 'U� 5DGOH\ WHVWLILHG WKDW FRQWLQJHQW XSRQ 

WUDLQLQJ� 5HVSRQGHQW¶V SDUDSURIHVVLRQDOV FDQ SURYLGH WKH VDPH OHYHO RI VXSSRUW WR 6WXGHQW� 

0XOWLSOH ZLWQHVVHV VXSSRUWHG WKH VWURQJ TXDOLILFDWLRQV DQG WUDLQLQJ RI -RUGDQ 6FKRRO 'LVWULFW¶V 

VWDII� 6LJQLILFDQWO\� 0V� :LQJHUW� ZKRVH WHVWLPRQ\ PHULWV WKH PRVW ZHLJKW JLYHQ KHU 

FRPSHWHQFLHV LQ ERWK WKH VFKRRO DQG FOLQLFDO VHWWLQJV DV D %&%$� DV ZHOO DV KHU UHJXODU ZRUN 

ZLWK 6WXGHQW� H[SODLQHG WKDW DQ 5%7 LV XQQHFHVVDU\ IRU 6WXGHQW LQ WKH VFKRRO VHWWLQJ EHFDXVH DQ 

5%7 FDQQRW SURYLGH DFDGHPLF VXSSRUW� 0V� :LQJHUW� ZKR KDV ILUVW�KDQG NQRZOHGJH� WHVWLILHG WKDW 

5HVSRQGHQW¶V SDUDSURIHVVLRQDOV DUH KLJKO\ WUDLQHG DQG DUH PRUH YDOXDEOH EHFDXVH RI WKH DELOLW\ WR 

DGGUHVV ERWK EHKDYLRU DQG DFDGHPLFV� 3DUDSURIHVVLRQDOV LQ -RUGDQ 6FKRRO 'LVWULFW UHFHLYH �� 

KRXUV RI WUDLQLQJ DQG WKHLU WUDLQLQJ LV FRQVLVWHQW ZLWK 8WDK¶V 3DUDHGXFDWRU¶V 0DQXDO� 'XULQJ 

6WXGHQW¶V �WK JUDGH \HDU� 0V� :LQJHUW WUDLQHG VWDII RQ 6WXGHQW¶V XQLTXH QHHGV� DQG WKH PDMRULW\ RI 

WKH VWDII UHPDLQHG ZLWK 6WXGHQW WKH IROORZLQJ \HDU� 
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3HWLWLRQHU¶V FDVH�LQ�FKLHI GLG QRW VXSSRUW H[DPSOHV RI D VFHQDULR ZKHUH 6WXGHQW¶V 

SDUDSURIHVVLRQDOV GLG QRW SRVVHVV WKH VNLOOV QHFHVVDU\ WR ZRUN ZLWK 6WXGHQW WKDW DQ 5%7 ZRXOG 

KDYH KDG� GHVSLWH 3HWLWLRQHU¶V DUJXPHQW WKDW VWDII VWUXJJOHG WR LPSOHPHQW WKH %,3� 7HVWLPRQ\ GLG 

VXSSRUW WKH FRPSOH[LW\ RI WKH %,3� DQG LQ IDFW 'U� 5DGOH\ WHVWLILHG WKDW KLV SDUWLFLSDWLRQ ZDV WR 

VWUHDPOLQH WKH %,3� HYHQ KH� D %&%$�'� ZRXOG KDYH IRXQG LW GLIILFXOW WR LPSOHPHQW WKH %,3� 0V� 

:LQJHUW WHVWLILHG WKDW ZKHQ VKH ILUVW VDZ WKH %,3� LW ZDV RYHUZKHOPLQJ EHFDXVH RI KRZ PDQ\ 

WDUJHWV LQ LQFOXGHG� DQG WKDW LW ZDV XQXVXDO WR LQFOXGH VR PDQ\� 6WXGHQW¶V PRVW UHFHQW ,(3 KDG 

QLQHWHHQ JRDOV� DQG WKHUH ZHUH H[FHSWLRQDO GHPDQGV SODFHG RQ VWDII ZKR ZRUNHG ZLWK 6WXGHQW WR 

FROOHFW GDWD� HGXFDWH 6WXGHQW� FRPPXQLFDWH ZLWK 3HWLWLRQHU� PDQDJH EHKDYLRUV� DQG H[HFXWH D 

WRLOHWLQJ SODQ UHTXHVWHG E\ 3HWLWLRQHU WKDW FOHDUO\ FRQWULEXWHG WR 6WXGHQW¶V EHKDYLRUV�14 

7HVWLPRQ\ HVWDEOLVKHG WKDW ZKHQ SDUDSURIHVVLRQDOV KDG TXHVWLRQV RU QHHGHG FODULILFDWLRQ� 

WKH\ DSSURSULDWHO\ VRXJKW VXSSRUW IURP 0V� :LQJHUW� 0V� &DOO� RU -%$7� 1RQH RI 6WXGHQW¶V 

SDUDSURIHVVLRQDOV WHVWLILHG� DQG WKHUHIRUH WKHUH LV QR SHUVXDVLYH HYLGHQFH WR VXSSRUW WKH DVVHUWLRQ 

WKDW WKH\ FRXOG QRW LPSOHPHQW WKH %,3� RU WKDW WKHLU VNLOO VHW ZDV VRPHKRZ LQIHULRU WR WKDW RI DQ 

5%7� RWKHU WKDQ WKURXJK FRQMHFWXUH� 

LL� )DLOXUH WR LQFOXGH $%$ SULQFLSOHV LQ 6WXGHQW¶V ,(3 

In FORVLQJ� 3HWLWLRQHU DUJXHV WKDW WKH ,(3¶V GHILFLHQF\ LV GXH WR WKH IDFW WKDW LW IDLOV WR 

include formalized principles of ABA therapy, and that Respondent has a de facto policy of 

refusing this type of service. Petitioner did not prove by a preponderance of the evidence that 

14 ,W PXVW EH QRWHG WKDW 3HWLWLRQHU¶V UHTXHVW WKDW VWDII WDNH 6WXGHQW WR WKH EDWKURRP KRXUO\ FUHDWHG D FKDOOHQJLQJ VFHQDULR� DV PXOWLSOH ZLWQHVVHV 
WHVWLILHG WKDW WKH SULPDU\ EDUULHU WR 6WXGHQW¶V UHFHLSW RI VHUYLFHV ZDV WKH IDFW WKDW VWDII VSHQW PXFK RI WKH GD\ JHWWLQJ 6WXGHQW WR WKH EDWKURRP ZKR 
VWUXJJOHG ZLWK WUDQVLWLRQV� 
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Student¶V IEP must identify the methodology of ABA therapy in order to receive a FAPE nor 

that there is a de facto policy of refusing ABA therapy principles. 

Districts have great leeway in selecting the educational methodology for a Student with a 

disability as long as the methodology provides a FAPE. In fact, courts have established that the 

choice of methodology falls within the sole discretion of a district. See Board of Educ. of the 

Hendrick Hudson Cent. Sch. Dist. v. Rowley, 553 IDELR 656 (U.S. 1982.) As long as an IEP is 

UHDVRQDEO\ FDOFXODWHG WR HQDEOH D FKLOG WR PDNH SURJUHVV LQ OLJKW RI WKH FKLOG¶V FLUFXPVWDQFHV, the 

IDEA does not require adherence to a particular methodology.15 

There is no evidence in the record to suggest that Student must have ABA methodology 

identified in the IEP to receive a FAPE, nor that the methodology employed by Respondent was 

LQDSSURSULDWH WR PHHW 6WXGHQW¶V QHHGV. The majority of testimony regarding an RBT and BCBA 

had to do with who would deliver services to Student based on professional licensures, with very 

little exploration of what methodology of services are needed aside from the generalized 

explanation of behavior modification. There was no testimony presented from a witness qualified 

to opine that Student must have ABA in the school setting to be able to make progress in light of 

their circumstances. A review of the hearing transcript revealed that the term ³DSSOLHG EHKDYLRUDO 

DQDO\VLV´ only appeared once, aside from 3HWLWLRQHU¶V WHVWLPRQ\ WKDW 6WXGHQW KDV Ueceived ABA 

therapy since age eighteen months. Ms. Clark, who does not work in a school setting, would not 

be competent to testify to educational methodology. Dr. Fischer explicitly stated that he did not 

ZRUN RQ 6WXGHQW¶V DFDGHPLFV� None of Jordan School DistULFW¶V VWDII, who would be competent 

to opine, testified about methodology. Petitioner did not meet her burden of proof to show that 

6WXGHQW¶V ,(3 ZDV QRW UHDVRQDEO\ FDOFXODWHG WR SURYLGH PHDQLQJIXO HGXFDWLRQDO EHQHILW. 

15Endrew F. V. Douglas Cnty Sch. Dist RE-1, 508 U.S. 386, 399 (2017) 
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Petitioner failed to establish by a preponderance of the evidence that there is a de facto 

policy denying ABA methodology. Petitioner points to testimony regarding generalized lack of 

participation of BCBAs in the formulation of IEPs and BIPs within the District in an attempt to 

establish such policy. The generalized information was inconsistent with the actual practice in 

6WXGHQW¶V FDVH, showing the KLJKO\ WDLORUHG QDWXUH RI 6WXGHQW¶V ,(3 WHDP DQG HGXFDWLRQDO SODQ. 

Respondent involved not one but up to four %&%$V LQ 6WXGHQW¶V HGXFDWLRQDO SODQQLQJ� 0V� 

:LQJHUW ZDV LQYROYHG LQ 6WXGHQW¶V HGXFDWional plan throughout grade. In grade, 

Dr.Fischer, Dr. Radley, and Ms. Clark, all BCBAs with varying competencies, participated in the 

GHYHORSPHQW RI 6WXGHQW¶V %,3� -%$7 KDV D %&%$ RQ LWV WHDP� ZKLFK VXSSRUWHG 6WXGHQW¶V ,(3 

team. Petitioner failed to meet her burden of proof that Respondent has a de facto policy denying 

ABA services. 

iii. 5HVSRQGHQW¶V inability to implement 6WXGHQW¶V ,(3 DW .DXUL 6XH +DPLOWRQ 

Petitioner argues that 5HVSRQGHQW FDQQRW LPSOHPHQW 6WXGHQW¶V ,(3 DW .DXUL 6XH +DPLOWRQ 

because the same amount of service minutes do not coincide with the length of the school day, 

DQG WKDW 5HVSRQGHQW ZRXOG ³UHWURILW´ 6WXGHQW¶V ,(3 WR ILW D more restrictive placement. 

3HWLWLRQHU¶V DUJXPHQWV DUH QRW VXSSRUWHG E\ WKH UHFRUG� 

First, it must be noted that nothing in the record established that Kauri Sue Hamilton is a 

PRUH UHVWULFWLYH SODFHPHQW WKDQ 6WXGHQW¶V FXUUHQW situation, QRU GLG 3HWLWLRQHU¶V FRPSODLQW 

challenge Kauri Sue Hamilton as an overly restrictive placement. Nonetheless, the record 

supports the opposite. 7KH UHFRUG GHPRQVWUDWHV WKDW 6WXGHQW¶V FXUUHQW SODFHPHQW� JLYHQ WKH 

FKDOOHQJLQJ EHKDYLRUV DQG WUDQVLWLRQV WR WKH EDWKURRP� LV PRUH UHVWULFWLYH WKDQ .DXUL 6XH 

+DPLOWRQ� 7HVWLPRQ\ DQG H[KLELWV GHPRQVWUDWHG WKDW 6WXGHQW LV QRW VDIH HQRXJK WR WHDFK LQ WKH 
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DFDGHPLF FOXVWHU RU D PDLQVWUHDP FODVV� 0V� &DOO WHVWLILHG WKDW VLQFH 6WXGHQW ZDV LQ KHU 

FODVVURRP VR RIWHQ� KH ZDV QRW ZLWK SHHUV IURP FODVV� 6WXGHQW VSHQW D VLJQLILFDQW RI WLPH LQ 0V� 

&DOO¶V URRP GXH WR WKH ORFDWLRQ RI WKH EDWKURRP DQG WU\LQJ WR JHW 6WXGHQW LQWR WKH EDWKURRP HYHU\ 

KRXU ZLWK VORZ WUDQVLWLRQV� ,Q IDFW� LQ �WK JUDGH� 6WXGHQW VSHQW ��� RI WLPH RXWVLGH RI WKH 

FODVVURRP� 'U� 5DGOH\ WHVWLILHG WKDW KH YLVLWHG .DXUL 6XH +DPLOWRQ WR GHWHUPLQH WKH UDQJH RI 

VHUYLFHV DQG VXSSRUWV DYDLODEOH WKHUH� +H RSLQHG WKDW WKHUH LV D FRQWLQXXP RI EHKDYLRUDO VXSSRUWV 

WKDW DUH RIIHUHG RQ D XQLYHUVDO OHYHO WR DOO VWXGHQWV DW .DXUL 6XH +DPLOWRQ� DQG KH LQWHUSUHWHG 

WKHP DV JHQHUDOO\ VLPLODU WR 6WXGHQW¶V %,3 DQG WKH EHKDYLRUDO VWUDWHJLHV LPSOHPHQWHG LQ WKH 

FODVVURRP� 'U� 5DGOH\¶V WHVWLPRQ\ LV SHUVXDVLYH� DQG GHPRQVWUDWHV WKDW 5HVSRQGHQW FDQ LQGHHG 

LPSOHPHQW 6WXGHQW¶V ,(3 LQ WKDW VHWWLQJ� 7KH UHFRUG VXSSRUWV WKDW LQ OLJKW RI 6WXGHQW¶V FXUUHQW DQG 

XQLTXH FLUFXPVWDQFHV� GHVSLWH EHLQJ D ³VHYHUH DQG SURIRXQG´ VFKRRO� WKH SODFHPHQW FKDQJH LV QRW 

WR D PRUH UHVWULFWLYH VHWWLQJ� EXW LQVWHDG� WHVWLPRQ\ VXSSRUWV WKDW 6WXGHQW ZRXOG KDYH PRUH DFFHVV 

WR SHHUV�16 

6HFRQG� WKH PDQQHU LQ ZKLFK 6WXGHQW¶V ,(3 ZRXOG EH LPSOHPHQWHG DW .DXUL 6XH 

Hamilton remains speculative. Petitioner did not offer any testimony or evidence as to how 

Respondent would offer a FAPE to Student, as nobody from a potential Kauri Sue Hamilton IEP 

team testified. Ms. Lloyd testified that the Kauri Sue Hamilton team would ³JHW WRJHWKHU DQG 

GHWHUPLQH ZKDW WKH DPRXQW RI VHUYLFH PLQXWHV ZRXOG EH´ DQG WKDW WKH WHDP ³EHFRPHV FUHDWLYH�´ 

This testimony is not dispositive of anything to support an inability to provide a FAPE to Student 

at Kauri Sue Hamilton. Petitioner has not met her burden of proof to show that Respondent could 

QRW LPSOHPHQW 6WXGHQW¶V ,(3 DQG RIIHU D )$3(� 

16 3HHUV UHIHUV WR DQ\ SHHUV� UDWKHU WKDQ QRQ�GLVDEOHG SHHUV� 
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C. Petitioner did not meet their burden to show that Respondent unilaterally 
SUHGHWHUPLQHG 6WXGHQW¶V placement 

$ FHQWUDO FRPSRQHQW RI WKH ,'($ LV WKH UHTXLUHPHQW WKDW SDUHQWV RI D FKLOG ZLWK D GLVDELOLW\ 

SDUWLFLSDWH LQ WKH ,(3 SURFHVV� LQFOXGLQJ GHFLVLRQV UHJDUGLQJ SODFHPHQW� 8QGHU ,'($� 

³SODFHPHQW´ LV D VLJQLILFDQW WHUP RI DUW� DV LW GRHV QRW UHIHU WR D VSHFLILF ORFDWLRQ EXW WR WKH 

DSSURSULDWH EDODQFH RI VHWWLQJV DQG VHUYLFHV GHVLJQHG WR PHHW WKH VWXGHQW¶V XQLTXH QHHGV� 

3ODFHPHQW GHFLVLRQV DUH PDGH IROORZLQJ DQ HYDOXDWLRQ WKDW DVVHVVHV D VWXGHQW LQ DOO DUHDV RI 

VXVSHFWHG GLVDELOLW\� DQG LV WKH ILQDO GHFLVLRQ WR EH PDGH E\ WKH ,(3 WHDP DIWHU WKH GHWHUPLQDWLRQ 

RI QHHGV� JRDOV� DQG UHTXLUHG VHUYLFHV� 

3UHGHWHUPLQDWLRQ RFFXUV ZKHUH D GLVWULFW DGKHUHV WR SUHPDWXUH SODFHPHQW GHFLVLRQV UHJDUGOHVV 

RI DQ\ HYLGHQFH FRQFHUQLQJ WKH VWXGHQW¶V LQGLYLGXDO QHHGV� 3UHGHWHUPLQDWLRQ DOVR RFFXUV LI D 

GLVWULFW PDNHV HGXFDWLRQDO GHFLVLRQV WRR HDUO\ LQ WKH SODQQLQJ SURFHVV� LQ D ZD\ WKDW GHSULYHV WKH 

SDUHQWV RI D PHDQLQJIXO RSSRUWXQLW\ WR IXOO\ SDUWLFLSDWH DV HTXDO PHPEHUV RI WKH ,(3 WHDP� :KLOH 

WKLV GRHV QRW FDWHJRULFDOO\ SURKLELW D GLVWULFW IURP KDYLQJ DQ\ SUH�IRUPHG RSLQLRQV DERXW ZKDW LV 

DSSURSULDWH IRU D VWXGHQW� DQ\ SUH�IRUPHG RSLQLRQ WKH GLVWULFW PLJKW KDYH PXVW QRW REVWUXFW D 

SDUHQW¶V SDUWLFLSDWLRQ LQ WKH SODQQLQJ SURFHVV� 7KH WKUHVKROG TXHVWLRQV LV ZKHWKHU WHDP PHPEHUV 

FDPH WR WKH ,(3 WHDP PHHWLQJ ZLWK DQ RSHQ PLQG� 3DUHQWDO UROH DV DQ HTXDO PHPEHU RQ WKH ,(3 

WHDP GRHV QRW PHDQ WKDW WKH 3DUHQW KDV WKH ILQDO VD\ UHJDUGLQJ WKH RIIHU RI )$3(� LQFOXGLQJ 

SODFHPHQW� 

$ SDUHQW FDQQRW SUHYDLO RQ D SUHGHWHUPLQDWLRQ FODLP ZKHQ WKH UHFRUG VKRZV WKDW WKH\ KDG 

PHDQLQJIXO RSSRUWXQLW\ WR SDUWLFLSDWH LQ HGXFDWLRQDO GHFLVLRQ PDNLQJ� +HUH� 3HWLWLRQHU IDLOV WR 

DVVHUW DQ\ VFHQDULR ZKHUH KHU SDUWLFLSDWLRQ LQ WKH SURFHVV ZDV VRPHKRZ LPSHGHG� ,Q IDFW� 

3HWLWLRQHU GLG QRW MXVW KDYH DPSOH RSSRUWXQLW\ WR SDUWLFLSDWH� EXW XWLOL]HG WKDW RSSRUWXQLW\ WR WKH 
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PD[LPXP H[WHQW SRVVLEOH� 5HVSRQGHQW VXJJHVWHG SODFHPHQW DW .DXUL 6XH +DPLOWRQ DW WKH 

-DQXDU\ ��� ���� ,(3 WHDP PHHWLQJ� :KLOH WKLV GRHV LQGLFDWH WKDW 5HVSRQGHQW GHYHORSHG DQ 

RSLQLRQ WKDW .DXUL 6XH +DPLOWRQ ZRXOG EH DQ DSSURSULDWH SODFHPHQW IRU WKH VWXGHQW� WKDW RSLQLRQ� 

KRZHYHU ZHOO UHDVRQHG�17 GLG QRW LQ DQ\ ZD\ REVWUXFW 3HWLWLRQHU¶V SDUWLFLSDWLRQ LQ WKH SODQQLQJ 

SURFHVV� 

7R WKH FRQWUDU\� WKH UHFRUG GHPRQVWUDWHV RYHUZKHOPLQJO\ WKDW 3HWLWLRQHU DWWHQGHG DQG 

PHDQLQJIXOO\ SDUWLFLSDWHG FRQVWDQWO\ LQ 6WXGHQW¶V HGXFDWLRQDO SODQ� 3HWLWLRQHU KDG GDLO\ 

FRPPXQLFDWLRQV ZLWK VWDII� 3HWLWLRQHU UHFHLYHG VXSSRUW IURP 8$77� $IWHU D GLVFXVVLRQ DURXQG 

SDUHQW WHDFKHU FRQIHUHQFHV� 5HVSRQGHQW ZHQW WR JUHDW OHQJWKV WR DGGUHVV SDUHQW FRQFHUQV DQG 

UHDUUDQJHG FODVVURRPV DQG RIILFHV LQ RUGHU WR DFFRPPRGDWH EDWKURRP DFFHVV� 'XULQJ D EULHI 

WKUHH PRQWKV SHULRG� 5HVSRQGHQW FRQYHQHG DQG 3HWLWLRQHU SDUWLFLSDWHG LQ ,(3 WHDP PHHWLQJV RQ 

'HFHPEHU �� ����� -DQXDU\ ��� ����� -DQXDU\ ��� ����� -DQXDU\ ��� ����� DQG )HEUXDU\ �� ����� 

0HPEHUV RI WKH ,(3 WHDP� LQFOXGLQJ 3HWLWLRQHU DQG RXWVLGH %&%$V FROODERUDWHG PRQWKO\ LQ 

VPDOOHU PHHWLQJV WR FROOHFW GDWD DQG FRQWLQXDOO\ VWUHDPOLQH DQG UHYLVH WKH 6WXGHQW¶V %,3� 

3HWLWLRQHU SURYLGHG VLJQLILFDQW IHHGEDFN ZKLFK 5HVSRQGHQW FRQVLGHUHG� LQFOXGLQJ VXEPLWWLQJ 

FRORU FRGHG HPDLOV SURYLGLQJ FRUUHFWLRQV DQG QRWHV WR PHHWLQJ PLQXWHV� 7KH UHFRUG GHPRQVWUDWHV 

WKDW 5HVSRQGHQW ZDV DWWHQWLYH FRQVLVWHQWO\ WR 3HWLWLRQHU¶V TXHVWLRQV DQG FRQFHUQV� ZKHWKHU 

DGGUHVVLQJ 6WXGHQW¶V $$& GHYLFH RU WRLOHWLQJ SODQ� FRQFHUQV DERXW JRDOV� WKH EXV� RU RFFXSDWLRQDO 

WKHUDS\� DQG WKH SDUWLHV HQJDJHG LQ FRQVWDQW FRPPXQLFDWLRQ UHJDUGLQJ 6WXGHQW¶V HGXFDWLRQ YLD 

HPDLO� &ODVV 7DJ� DQG D GDLO\ KRPH QRWH� 3HWLWLRQHU UHPDLQHG DQ DFWLYH DQG YRFDO SDUWLFLSDQW LQ 

17 7HVWLPRQ\ VXSSRUWHG 5HVSRQGHQW¶V UDWLRQDOH IRU WKH FKDQJH LQ SODFHPHQW� .DXUL 6XH +DPLOWRQ LV D VLJQLILFDQWO\ VPDOOHU VFKRRO� VHUYLQJ ���� 
��� VWXGHQWV DV RSSRVHG WR ����� 7KHUH DUH IHZHU H[LWV� DQ HQFORVHG SOD\JURXQG� VHQVRU\ URRPV� VPDOOHU FODVV VL]HV� DYDLODEOH EDWKURRPV� DQG OHVV 
VWLPXODWLRQ ± DOO SRLQWV WKDW DGGUHVV 6WXGHQW¶V XQLTXH QHHGV DQG FKDOOHQJHV� 
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WKH GHYHORSPHQW RI WKH ,(3 DQG SODFHPHQW GHFLVLRQ DQG DQ\ DUJXPHQW WR WKH FRQWUDU\ LV VLPSO\ 

QRW VXSSRUWHG IDFWXDOO\� 

)XUWKHUPRUH� WKH UHFRUG GHPRQVWUDWHV WKDW WKH ,(3 WHDP KDG DQ ³RSHQ PLQG´ DQG OLVWHQHG WR 

3HWLWLRQHU¶V LQSXW EHFDXVH WKH ,(3 WHDP DJUHHG WR UHFRQVLGHU WKH PRYH WR .DXUL 6XH +DPLOWRQ� 

5HVSRQGHQW PDLQWDLQHG 6WXGHQW DW 6RXWK -RUGDQ 0LGGOH 6FKRRO ZKLOH WKH ,(3 WHDP XSGDWHG 

6WXGHQW¶V %,3 DQG FROOHFWHG GDWD EHWZHHQ -DQXDU\ DQG 0D\ ����� ,W LV LQFRQWURYHUWLEOH WKDW 

5HVSRQGHQW SLYRWHG IURP LWV SRVLWLRQ EDVHG RQ 5HVSRQGHQW¶V LQSXW DQG REMHFWLRQ� 7KH PHUH IDFW 

WKDW DIWHU D SHULRG RI PRQWKV� 5HVSRQGHQW VWLOO EHOLHYHG WKDW D FKDQJH RI SODFHPHQW WR .DXUL 6XH 

+DPLOWRQ UHPDLQHG DSSURSULDWH EDVHG RQ VLJQLILFDQW GDWD FROOHFWLRQ DQG FRQVLGHUDWLRQ RI 

6WXGHQW¶V XQLTXH QHHGV GRHV QRW VXSSRUW 3HWLWLRQHU¶V DVVHUWLRQ WKDW 5HVSRQGHQW SUHGHWHUPLQHG 

SODFHPHQW DQG REIXVFDWHG KHU SDUWLFLSDWLRQ LQ WKH SURFHVV� ,QGHHG� WKH SDUWLHV SDUWLFLSDWHG LQ 

PXOWLSOH PHHWLQJV� WKH %,3 ZDV LQ D FRQVWDQW VWDWH RI UHYLVLRQ� DQG ZKLOH WKH %,3 ZDV VWUHDPOLQHG 

DQG 6WXGHQW ZDV GHPRQVWUDWLQJ VRPH VXFFHVV UHJDUGLQJ EHKDYLRU� WKH WHVWLPRQ\ VKRZHG WKDW WKLV 

PLQRU VXFFHVV FDPH DW WKH H[SHQVH RI DFDGHPLF SURJUHVV EHFDXVH VWDII KDG WR UHGXFH GHPDQGV 

VLJQLILFDQWO\ LQ RUGHU WR DGGUHVV EHKDYLRUV� 7KH HYLGHQFH VXSSRUWV WKDW WKH SODFHPHQW GHFLVLRQ 

FDPH DIWHU WKH GHYHORSPHQW RI WKH ,(3� ZDV GDWD GULYHQ� DQG WKDW 6WXGHQW FRXOG PDNH PRUH 

SURJUHVV DW .DXUL 6XH +DPLOWRQ� 3HWLWLRQHU VLPSO\ GLVDJUHHG ZLWK 5HVSRQGHQW¶V XOWLPDWH RIIHU RI 

)$3( DIWHU PXFK FRQVLGHUDWLRQ� 3HWLWLRQHU GLG QRW PHHW KHU EXUGHQ RI SURRI WKDW 5HVSRQGHQW 

XQLODWHUDOO\ GHWHUPLQHG SODFHPHQW� 

'� Petitioner failed to show that Respondent failed to provide meaningful participation 
to parent. 

,'($¶V UHJXODWLRQV DQG 8WDK 6SHFLDO (GXFDWLRQ 5XOHV ,,,�* UHTXLUH WKDW 5HVSRQGHQW 

HQVXUH WKDW SDUHQWV DUH DIIRUGHG WKH RSSRUWXQLW\ WR SDUWLFLSDWH LQ HDFK ,(3 PHHWLQJ DQG WKDW 
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WKH\ DUH SDUW RI DQ\ JURXS WKDW PDNHV SODFHPHQW GHFLVLRQV� �� &)5 ������� SURYLGHV WKDW 

5HVSRQGHQW PXVW WDNH VWHSV WR HQVXUH WKDW RQH RU ERWK SDUHQWV RI D FKLOG ZLWK D GLVDELOLW\ DUH 

SUHVHQW DW HDFK ,(3 WHDP PHHWLQJ RU DUH DIIRUGHG WKH RSSRUWXQLW\ WR SDUWLFLSDWH� LQFOXGLQJ �� 

QRWLI\LQJ SDUHQW HDUO\ HQRXJK WR HQVXUH WKH\ ZLOO KDYH DQ RSSRUWXQLW\ WR DWWHQG DQG �� 

VFKHGXOLQJ D PHHWLQJ DW D PXWXDOO\ DJUHHG XSRQ WLPH DQG SODFH� 7KH ,'($ IXUWKHU UHTXLUHV 

WKDW D SDUHQW ³PXVW EH DIIRUGHG DQ RSSRUWXQLW\ WR SDUWLFLSDWH LQ PHHWLQJV ZLWK UHVSHFW WR« 

>W@KH LGHQWLILFDWLRQ� HYDOXDWLRQ� DQG HGXFDWLRQDO SODFHPHQW RI WKH FKLOG� DQG >W@KH SURYLVLRQ RI 

)$3( WR WKH FKLOG� �� &)5 ��������E� L � �LL � ,'($ DOVR SURYLGHV WKDW D SDUHQW EH D SDUW RI 

WKH JURXSV WKDW GHWHUPLQHV ZKDW DGGLWLRQDO GDWD DUH QHHGHG DV SDUW RI DQ HYDOXDWLRQ RI WKHLU 

FKLOG DQG GHWHUPLQH WKHLU FKLOG¶V SODFHPHQW� +HUH� 3HWLWLRQHU DOOHJHV WKDW 5HVSRQGHQW 

LPSHGHG WKHLU RSSRUWXQLW\ DV SDUHQW WR SDUWLFLSDWH LQ WKH GHFLVLRQ PDNLQJ SURFHVV UHJDUGLQJ 

WKH SURYLVLRQ RI )$3( LQ YLRODWLRQ RI �� &)5 ��������D �����LL�� +HU DUJXPHQWV WKDW 

5HVSRQGHQW GLG QRW FRQVLGHU KHU FRQFHUQV DUH XQSHUVXDVLYH� 

7KH UHFRUG GHPRQVWUDWHV WKDW 3HWLWLRQHU ZDV QRWLILHG RI HDFK PHHWLQJ� DWWHQGHG� DQG 

PHDQLQJIXOO\ SDUWLFLSDWHG� 7KHUH ZHUH PXOWLSOH ,(3 WHDP PHHWLQJ GXULQJ 6WXGHQW¶V �WK DQG �WK 

JUDGH \HDUV� DV ZHOO DV VPDOOHU FROODERUDWLYH PHHWLQJV ZLWK 3HWLWLRQHU� VWDII� DQG RXWVLGH 

%&%$V� 7KH UHFRUG LV UHSOHWH ZLWK FRQVWDQW FRPPXQLFDWLRQV EHWZHHQ 3HWLWLRQHU DQG VWDII� 

LQFOXGLQJ SRVW�PHHWLQJ LQSXW DQG IHHGEDFN SURYLGHG E\ 3HWLWLRQHU�18 ,Q UHVSRQVH WR 

3HWLWLRQHU¶V FRQFHUQV� 5HVSRQGHQW DGGHG 'U� 5DGOH\ WR WKH ,(3 WHDP ZKR UHPDLQHG DFWLYH 

WKURXJKRXW WKH VHFRQG KDOI RI �WK JUDGH� 5HVSRQGHQW ZHOFRPHG WKH LQSXW RI 'U� )LVFKHU DQG 

0V� &ODUN� DQG KHU SDUWLFLSDWLRQ LQ SUHSDULQJ WKH WRLOHWLQJ SODQ� 0V� :LQJHU WHVWLILHG WKDW VKH 

UHTXHVWHG 0V� &ODUN¶V WRLOHWLQJ SODQ� EXW KDG VRPH UHVHUYDWLRQV UHJDUGLQJ KDYLQJ VR PDQ\ 

18 )RU H[DPSOH� 3HWLWLRQHU¶V -DQXDU\ ��� ���� HPDLO WR 5HVSRQGHQW� 
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%&%$V LQYROYHG LQ 6WXGHQW¶V SODQQLQJ� DV RIWHQ %&%$V ZULWH SODQV WKDW DUH DSSURSULDWH IRU 

WKH FOLQLFDO VHWWLQJ� EXW QRW QHFHVVDULO\ DQ HGXFDWLRQDO RQH� 1RQHWKHOHVV� LW LV FOHDU WKDW 

5HVSRQGHQW ZRUNHG FROODERUDWLYHO\ ZLWK DOO LQYROYHG� 'U� )LVFKHU WHVWLILHG WKDW WKHUH 

FROODERUDWLRQ GXULQJ WKH VHFRQG KDOI RI �WK JUDGH� 1RWKLQJ LQ WKH UHFRUG VXSSRUWV 3HWLWLRQHU¶V 

DUJXPHQW WKDW 5HVSRQGHQW IDLOHG WR FRQVLGHU KHU LQSXW� DV WKH UHFRUG LV IXOO RI H[DPSOHV RI 

VWDII FRQVLVWHQWO\ DGGUHVVLQJ KHU TXHVWLRQV DQG FRQFHUQV� 

3HWLWLRQHU¶V DUJXPHQW WKDW 5HVSRQGHQW QHYHU LQIRUPHG KHU RI FRQFHUQV UHJDUGLQJ 

LPSOHPHQWDWLRQ RI WKH %,3 PLVXQGHUVWDQGV ZKDW LW PHDQV WR PHDQLQJIXOO\ SDUWLFLSDWH LQ WKH 

SURFHVV� 3DUHQWDO SDUWLFLSDWLRQ GRHV QRW RSHQ WKH GRRU WR WKH H[SHFWDWLRQ WKDW D SDUHQW LV SULY\ 

WR HYHU\ FRPPXQLFDWLRQ RU FRQFHUQ� RU KDV WKH ULJKW WR PLFURPDQDJH VFKRRO VWDII� 3HWLWLRQHU 

NQHZ WKDW WKH ,(3 WHDP ZDV UHYLVLQJ WKH %,3 EHFDXVH VKH ZDV D SDUW RI WKH VPDOOHU PRQWKO\ 

PHHWLQJV� :LWQHVV WHVWLPRQ\ DOVR H[SODLQHG WKDW ZKHQ SDUDSURIHVVLRQDOV KDG TXHVWLRQV RU 

QHHGHG FODULILFDWLRQ UHJDUGLQJ WKH %,3� WKH\ ZHQW WR 0V� :LQJHUW� 0V� &DOO� DQG UHFHLYHG 

VXSSRUW IURP -%$7� :KHQ WHDFKHUV QHHGHG PRUH VWDII WR VXSSRUW 6WXGHQW� -RUGDQ 6FKRRO 

'LVWULFW SURYLGHG LW� 0V� 7KRPSVRQ WHVWLILHG WKDW VKH KDG PRUH VWDII WKDQ DQ\ RWKHU WHDFKHU� 

,QGHHG� LW ZRXOG EH LQDSSURSULDWH IRU WHDFKHUV RU SDUDSURIHVVLRQDOV WR UHDFK RXW WR D SDUHQW 

UHJDUGLQJ LPSOHPHQWDWLRQ RI WKH ,(3 RU %,3 DV VXJJHVWHG LQ FORVLQJ EULHI� ,W LV XS WR VFKRRO 

VWDII� DQG QRW D SDUHQW� WR H[HFXWH WKH HGXFDWLRQDO SODQ� 3HWLWLRQHU GLG QRW PHHW KHU EXUGHQ WKDW 

5HVSRQGHQW SUHYHQWHG KHU IURP PHDQLQJIXOO\ SDUWLFLSDWLQJ LQ WKH SURFHVV� 
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'(&,6,21 DQG 25'(5 

3HWLWLRQHU KDV QRW VKRZQ WKDW DQ\ SURFHGXUDO RU VXEVWDQWLYH YLRODWLRQV RI ,'($ RFFXUUHG GHQ\LQJ 

6WXGHQW D )$3(� %DVHG XSRQ WKH ILQGLQJV RI IDFW DQG FRQFOXVLRQV RI ODZ� 3HWLWLRQHU¶V 'XH 

3URFHVV +HDULQJ 5HTXHVW DQG WKH UHOLHI VRXJKW WKHUHLQ LV '(1,('� DQG WKH &RPSODLQW LV KHUHE\ 

',60,66('� 

'DWHG 'HFHPEHU ��� ���� 

�V� &RXUWQH\ 6� :XFHWLFK 

&RXUWQH\ 6� :XFHWLFK 

+HDULQJ 2IILFHU 

Notice emailed 1/1/25 

Kim Deverall 

Kimdeverall@gmail.com 

Laura Henrie 

Lhenrie@disabilitylawcenter.org 

Mitchell Roundy 

Mroundy@disabilitylawcenter.org 

Jennifer Carver 

Jcarver@disabilitylawcenter.org 

Dr. Anthony Godfrey 

Superintendent@jordandistrict.org 

Kim Lloyd 

Kim.lloyd@jordandistrict.org 
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Joan Andrews 

Jandrews@fabianvancott.com 

Dawn Adamson 

Dadamson@fabianvancott.com 

KaraLynn Nielson 

Knielson@fabianvancott.com 
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5LJKW WR $SSHDO 

7KLV LV WKH ILQDO DGPLQLVWUDWLYH GHFLVLRQ LQ WKLV PDWWHU� $ SDUW\ PD\ DSSHDO WKLV GHFLVLRQ WR D FLYLO 

DFWLRQ XQGHU �� &)5 �������� 3XUVXDQW WR 6WDWH %RDUG RI (GXFDWLRQ� 6SHFLDO (GXFDWLRQ 5XOHV� 

WKLV GHFLVLRQ PD\ EH DSSHDOHG� ,I DSSHDOHG� WKH DSSHDO PXVW EH ILOHG ZLWKLQ WKLUW\ ��� GD\V RI WKH 

GXH SURFHVV KHDULQJ GHFLVLRQ� 6S(G� 5XOH ,9�4� 
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